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I. INTRODUCTION 
 

The Family and Medical Leave Act (“FMLA”) was signed into 
law by President Clinton on February 5, 1993, and became effective for 
postal employees on August 5, 1993 by order of Postmaster General 
Marvin Runyon.  The United States Postal Service is a “covered 
employer” for purposes of the FMLA. 

 
The FMLA allows an employee to balance work and family 

obligations by taking up to twelve weeks of unpaid leave per year for 
the employee’s own illness, the illness of a family member, or the birth 
or adoption of a child and the care of that child for up to one year. 
Under appropriate circumstances, this leave may be taken on an 
intermittent basis (for medical appointments) or in the form of a 
reduced work schedule and earned or accrued paid leave may be 
substituted for unpaid leave.  The FMLA entitles the employee to the 
continuation of health benefits on the same terms as if he or she were 
working, and to be placed in the same or an equivalent position upon 
return from leave.  An employee cannot be penalized in any way for 
exercising his or her rights under the FMLA. 
 

The family and health related rights and benefits created by the 
FMLA are the minimum benefits that the Postal Service is required to 
provide to all employees.  These rights and benefits may be expanded 
and built upon through collective bargaining, and the parties are free to 
establish policies that create greater (but not lesser) benefits for 
employees.  The employee is entitled to the benefit of the most favorable 
provisions of the FMLA, the National Agreement, and the Employee 
and Labor Relations Manual (“ELM”). 
 

The purpose of this Manual is to assist Local Unions, their 
officers, representatives, and members in understanding the FMLA and 
enforcing its provisions.  The Manual’s contents are based on the 
FMLA itself, 29 U.S.C. § 2601 et seq., attached as Appendix A, the 
Department of Labor (DOL) Wage and Hour Division’s regulations, 29 
C.F.R. § 825.100, et seq., (07/01/1998), attached as Appendix B, and the 
ELM, which is incorporated into the National Agreement between the 
NPMHU and the Postal Service, relevant portions of which are attached 
as Appendix C.  In addition, where appropriate, we have relied on the 
National Agreement itself, on court and arbitration decisions 



interpreting the FMLA, and on policy statements of the Postal Service 
regarding implementation of the FMLA. The Manual presents the 
information contained in all of these source materials in outline form 
for quick reference. Because the source materials themselves are the 
actual authority for interpretation of the FMLA, we cite the source for 
each representation made in the Manual, and the source materials 
themselves should be relied on in any grievance, arbitration, or other 
legal proceeding. Citations beginning “29 C.F.R.” are the DOL 
regulations contained in Appendix B. Citations beginning ELM are to 
the Employee and Labor Relations Manual. Other source materials are 
either cited in full or as they appear in the Appendix. 
 
 
II. EMPLOYEE ELIGIBILITY 
 

An employee is eligible for family and medical leave (“FML”) 
under the FMLA if he or she has: 

 
A. a total of 12 months of service with the Postal Service; and 
 
B. worked in the Postal Service for at least 1,250 hours during 

the 12 months immediately preceding the start of the leave. 
 
 29 U.S.C. § 2611    29 C.F.R. § 825.110 ELM 515.3 
 

There are no exclusions in the Postal Service for “key employees” or 
employees in work sites with fewer than 50 employees within 75 miles. 
 
Definitions and Explanations 
 

• The 12 months of service need not be consecutive, nor worked 
within any particular period of time in the past; 52 weeks of 
employment is the equivalent of 12 months. 
 29 C.F.R. § 825.110   The 12 months include any time off 

spent on Continuation of Pay (“COP”), workers’ 
compensation (“OWCP”), military leave or court leave.  
[APP. G at 3] 
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• The 1,250 hours are counted as they would be under the Fair 
Labor Standards Act (“FLSA“) and include only those hours 
actually worked.  29 C.F.R. § 825.110   Thus, overtime hours 
are counted in determining FMLA eligibility, while no type of 
leave -- paid or unpaid -- is counted. [Robbins v. Bureau of 
National Affairs 896 F. Supp. 18, 21 (D.D. C. 1995)]  
Similarly, as under the FLSA, union steward time is counted 
as hours worked toward the 1250 hours (while union official 
time is not). [D at 8; App. G at 2] 

 
o The 12 month period runs backward from the date leave 

commences. 
 

o If the supervisor has failed to keep adequate records of 
hours worked by an employee, the supervisor has the 
burden of showing that the employee has not worked 
the requisite number of hours. 

 
o The calculation of the 1250 hours must be made by the 

supervisor at or about the time that the leave is 
requested; f the supervisor fails at that time to notify the 
employee that he or she is ineligible for FML because 
he or she has not worked the requisite 1250 hours, the 
supervisor cannot argue later that the employee was 
ineligible for that reason.  

 
 29 C.F.R. § 825.110(d); Robbins, 896 F. Supp. at 22-
23] [Note: at least two district courts have held that the 
DOL overstepped its authority in holding the employer 
responsible for making an immediate eligibility 
determination, and the Postal Service takes the same 
position. The regulation is still in effect, however, and 
NPMHU believes that it controls]. 
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III. CIRCUMSTANCES JUSTIFYING LEAVE 
 
An eligible employee may take leave for any of the following reasons: 
 

A. For the birth of a son or daughter and to care for the newborn 
child (up to one year following the birth). 

 
B. For placement with the employee of a son or daughter for 

adoption or foster care (up to one year following the 
placement). 

 
C. Where the employee is needed to care for the employee’s 

spouse, son, daughter or parent with a serious health condition. 
 
D. Because of a serious health condition that makes the employee 

unable to perform the functions of the employee’s job. 
 
 29 U.S.C. § 2612 29 C.F.R. § 825.112 29 C.F.R. § 825.200 
29 C.F.R. § 825.201 ELM § 515.41

 
Definitions and Explanations 
 

• A “spouse” is a husband or wife as defined under the law of 
the state in which the employee resides and includes common-
law marriage in states in which such a marriage is 
recognized.   29 C.F.R. § 825.113(a)
 

• A “parent” is the biological parent or individual who had the 
day-to-day responsibility to care for and financially support 
the employee when the employee was a child.  
29 C.F.R. § 825.113(b)

 
• A “son or daughter” is the biological, adopted or foster child, 

stepchild, legal ward, or a child for whom the employee has 
the day-to-day responsibility to care for and financially 
support, who is under age 18, or who is 18 or older and 
incapable of self care due to a mental or physical disability. 
29 C.F.R. § 825.113(c) 
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• A “serious health condition” is an illness, injury, impairment, 
or physical or mental condition involving one or more of the 
following: 

 
o In-patient care in a hospital, hospice or residential care 

facility of at least one night. 
 
o A period of incapacity (i.e. absence from work, school 

or regular daily activities) of more than 3 calendar days 
and 

 
-- treatment two or more times by a health care 

provider, or 
 

--  treatment on at least one occasion by a health 
care provider that results in a regimen of 
continuing treatment (e.g., a course of 
prescription medications) under the supervision 
of the health care provider. 

 
o Any period of incapacity due to pregnancy, or for pre-

natal care. 
 

o A period of incapacity due to a chronic condition that: 
 

-- requires periodic visits for treatment by a health 
care provider, or by a nurse or physician’s 
assistant under direct supervision of a health care 
provider; 

 
-- continues over an extended period of time 

(including recurring episodes of a single 
underlying condition); and 

 
-- may cause episodic rather than a continuing 

period of incapacity (e.g., asthma, diabetes, 
epilepsy, etc.). 
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o A period of incapacity which is permanent or long-term 
due to a condition for which treatment may not be 
effective, so long as the employee or family member is 
under continuing supervision of (but not necessarily 
receiving active treatment by) a health care provider 
(e.g., Alzheimer’s, terminal stages of a disease). 

 
o A period of absence to receive multiple treatments (and 

recovery from such treatments) by or under supervision 
of a health care provider following an accident or for a 
condition that would result in incapacity for more than 
3 days chemotherapy treatments for cancer, dialysis for 
kidney disease, physical therapy for arthritis). 
29 C.F.R. § 825.114 ELM 515.2

 
• Stress, substance abuse, pre-natal care, and allergies can 

constitute “serious health conditions” if they otherwise fulfill 
the above criteria.  
29 C.F.R. § 825.112(g)   29 C.F.R. § 825.114(c) and (d)

 
• A “health care provider” is a doctor of medicine or other 

attending practitioner, including podiatrists, dentists, 
optometrists, clinical psychologists, chiropractors (under 
limited circumstances), nurse practitioners, nurse-midwives, 
clinical social workers (under limited circumstances), 
Christian Science practitioners, and any other health care 
provider from whom the employer or group health plan will 
accept certification of a serious health condition to 
substantiate a claim for benefits.   
29 C.F.R. § 825.118 ELM 515.2 

 
• An employee is “unable to perform the functions” of his or 

her job when a health care provider finds that the employee is 
unable to work at all or is unable to perform any one of the 
essential functions of the employee's  position within the 
meaning of the Americans with Disabilities Act. 
29 C.F.R. § 825.115
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• “Needed to care for a family member” with a serious health 
condition encompasses both physical and psychological care 
and includes provision of basic medical, hygienic or 
nutritional needs or safety; transportation to doctors; filling 
in for a regular caretaker; and providing psychological 
comfort.  29 C.F.R. §  825.116

 
 
IV. LEAVE ENTITLEMENT 
 

A. Amount of Leave 
 

An eligible employee is entitled to a total of twelve 
workweeks (12 times the employee’s normal scheduled hours per 
week, up to 40 hours) absence per leave year for one or more of 
the conditions described in Section III A-D above. 

 
1. Full time employees are entitled to up to 480 hours of 
leave (i.e. 12 weeks times 40 hours per week) within a leave 
year. 

 
2. Employees with weekly schedules of less than 40 hours 
are entitled to 12 times the number of hours normally 
scheduled in their work week. 

 
3. A part time employee with no weekly schedule is entitled 
to the total number of hours worked in the previous 12 
weeks.   29 C.F.R. § 825.200     ELM 515.41     ELM 515.43

 
Definitions and Explanations 

 
• The Postal Service leave year starts with the first pay period 

that begins in a calendar year and ends with the start of the 
next leave year.   ELM  512.12

 
• An employee may take 12 weeks of leave at the end of the 

leave year and another 12 weeks at the beginning of the 
following year.  [App. G at 3] 
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• Though the FMLA only entitles a husband and wife who 
work for the same employer to a combined total of 12 weeks of 
FML per year for the birth or placement of a child and the 
care of a parent, 29 C.F.R. § 825.202 the Postal Service 
allows a husband and wife who are both employed by the 
Postal Service and are both eligible for FMLA leave each to 
take 12 workweeks of leave.  [App. F at 4] 

 
• Leave taken for the birth or adoption/foster care placement of 

a child must be taken within 12 months of the date of the birth 
or placement.   29 C.F.R. § 825.201

 
B.  Leave Taken on an Intermittent or Reduced Schedule Basis 

 
1. FML may be taken intermittently (i.e. in separate 

blocks of time due to a single illness -- for medical 
appointments, physical therapy, etc.) or on a reduced 
schedule basis (i.e. a reduced number of hours per 
workday or workweek) under the following 
circumstances: 

 
a. when medically necessary to care for a family 
member with a serious health condition;  
29 C.F.R. § 825.117  29 C.F.R. § 825.203(c)  
ELM 515.62

 
b. when medically necessary to accommodate an 
employee’s own serious health condition; or 
29 C.F.R. § 825.203(c) 29 C.F.R. § 825.117 ELM 515.62

 
c. for birth or placement of a child for foster care or 
adoption only if the supervisor agrees (unless the 
mother or the child has a serious health condition for 
which intermittent or reduced schedule leave is 
medically necessary). Approval is based on employee 
need, Postal Service need, and costs to the Postal 
Service.   29 C.F.R. § 825.203(b) ELM 515.61
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2. An employee taking intermittent FML must schedule 
the leave so as not to unduly disrupt the employer’s 
operations.   
29 C.F.R. § 825.117 29 C.F.R. § 825.302(e)
 

3.  The supervisor may transfer an employee on 
intermittent or reduced schedule FML to an available 
alternative position (including a part-time position) 
which better accommodates the intermittent or 
reduced schedule so long as: 

 
a. the position has equivalent pay and benefits; 
 
b. the transfer is in compliance with the collective 
bargaining agreement and applicable law (such as the 
Americans with Disabilities Act); and 
 
c. the employee is transferred back to the original or 
an equivalent position once the leave is over. 
29 C.F.R. § 825.117 29 C.F.R. § 825.204  
ELM 515.63 

 
4. Only the amount of leave actually taken on an 

intermittent or reduced schedule basis is counted 
toward the employee’s 12 week entitlement. Thus, if a 
full-time employee that ordinarily works eight hours a 
day reduces his schedule to 4 hours per day, he or she 
is using up 1/2 week of FML per each week worked. 
29 C.F.R. § 825.205
 

C. Paid Versus Unpaid Leave -- The FMLA guarantees 12 
weeks of unpaid leave. 

 
1. An employee may choose to substitute earned or 

accrued paid leave for unpaid leave under the 
following circumstances: 
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a. Annual leave may be substituted for any leave 
without pay to which the employee is entitled under 
the FMLA.   29 C.F.R. § 825.207 
 
b. Sick leave may be substituted for leave without pay 
subject to the employer’s usual requirements for the 
use of sick leave. 29 C.F.R. § 825.207(c) The ELM 
permits use of sick leave: 

 
i. for the employee’s illness or injury; 

 
ii. for the employee’s pregnancy or confinement; 
 
iii. for the employee’s medical, dental, or optical 

exams; and 
 

iv. where the employee is exposed to, or caring for 
a family member with, a contagious disease 
ruled as requiring quarantine or restriction of 
movement of the patient for a particular period 
by the health authorities. 

 
ELM 513.32 In addition, the Postal Service and 
NPMHU have entered into a Memorandum of 
Understanding that permits an employee to use up to 
80 hours of sick leave: 
 
v. where the employee is needed to give care to a 

family member having an illness, injury, or 
other condition which, if the employee had such 
a condition, would justify the use of sick leave 
under Postal Service policies. 

 
App. D at 5  App. H at 3  Thus, sick leave may be 
substituted for unpaid leave where the employee has a 
serious health condition, and up to 80 hours of sick 
leave may be substituted where the employee is  
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needed to care for a family member with a serious 
health condition. 
 

2. Under the FMLA, a supervisor may require the 
substitution of earned or accrued paid leave for 
unpaid leave, even where the employee requests 
unpaid leave.  

 
29 C.F.R. § 825.207  The Postal Service and NPMHU 
have entered into a Memorandum of Understanding 
which provides that an employee “need not exhaust 
annual leave and/or sick leave before requesting leave 
without pay,” subject to the “administrative 
discretion set forth in ELM Part 514.22.”  
 
App. H at 1  Thus, the Postal Service has no policy 
requiring the substitution of paid for unpaid leave. 
Nonetheless, ELM 514.22 provides that the decision to 
grant a request for LWOP is a matter of 
administrative discretion made “based on the needs of 
the employee, the needs of the USPS, and the cost to 
the USPS.” Thus, the Postal Service retains the 
discretion to deny a request for unpaid FML and 
require the use of accrued paid leave. 
 
An exception to this discretion is contained in Section 
10.6(B) of the National Agreement, which provides 
that an approved absence for which the employee has 
insufficient sick leave may be charged to annual leave 
or leave without pay “at the employee’s option.” 
Thus, where an employee has insufficient sick leave to 
cover his or her FML, the employee has the choice to 
take unpaid or accrued annual leave, and the 
supervisor may not require that the accrued annual 
leave be exhausted before the employee is placed on 
leave without pay. 
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3. Either an employee or the supervisor may choose to 
have the employee’s 12-week leave entitlement run 
concurrently with a worker’s compensation absence 
when the injury is one that meets the criteria for a 
serious health condition under the FMLA.  
29 C.F.R. § 825.207(d)(2) 
 

4. If neither the employee nor the supervisor elects at or 
about the time of the request to substitute paid leave 
for unpaid leave, the employee remains entitled to all 
accrued or earned paid leave, in addition to whatever 
portion of the 12 weeks of unpaid FML he has not 
already used.   29 C.F.R. § 825.207(f) 

 
5. If the employee uses paid leave that does not qualify 

as FMLA leave -- for example, if the employee uses 
paid sick leave for something that does not qualify as 
a “serious health condition,” like a dental 
appointment - the employee remains entitled to the 
full 12 weeks of unpaid FMLA leave.  
29 C.F.R. § 825.207(g) 

 
 
V. BENEFITS 
 

A. Benefits While on FML 
 

1. The FMLA guarantees that an employee is entitled to 
the continuation of all benefits under his or her group 
health plan on the same terms as if the employee were 
not on FML – i.e. the employee must continue to pay 
his or her portion of the premium.  
29 C.F.R. § 825.209 
An employee’s entitlement to benefits other than 
group health benefits during a period of FML is to be 
determined by the employer’s established policy for 
providing such benefits when the employee is on other  
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forms of leave (paid or unpaid, as appropriate).   
29 C.F.R. § 825.209(h) 
 

2. Postal employees on FML continue to receive benefits 
according to their leave status (j annual, sick, or leave 
without pay) as set forth in the ELM. ELM 515.8 
Postal workers on leave without pay are entitled to 
the continuation of health care benefits for a one-year 
period, ELM 525.21 and the continuation of life 
insurance benefits for a one-year period.   
ELM 534.11 
 

B. Benefits Returning From FML 
 
Upon return from FML, the employee is entitled to the same 
benefits to which the employee would have been entitled had he or 
she not taken FML. 
 
1. All benefits accrued prior to the FML must be restored. 

Leave accrues during FML according to Postal Service 
policy regarding the type of leave charged – e.g. annual, 
sick, or leave without pay. 

 
2. If an employee has elected not to continue health care 

coverage during FML or coverage has been terminated, 
coverage under the same terms as applied prior to the FML 
must be provided upon the employee’s return to work. 
29 U.S.C. § 2614(a)(2)  29 C.F.R. § 825.215  ELM 515.8 

 
C. Restoration to Employment 

 
Upon returning from FML, an employee must be reinstated to the 
same position that the employee held when the leave commenced 
or to an “equivalent position” with equivalent benefits, pay and 
other terms and conditions of employment, including the same or 
a geographically proximate location, the same or an equivalent 
shift or work schedule, and the same or an equivalent opportunity 
for overtime, bonuses, etc.  
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29 U.S.C. § 2614(a)(1)  29 C.F.R. § 825.214  
29 C.F.R. § 825.215  ELM 515.7 

 
1. If the employee is no longer qualified for his or her original 

position or an equivalent position due to an inability to 
attend a course or training session, renew a license, etc., as a 
result of the leave, the employee must be given the 
opportunity to fulfill those conditions upon return to work. 
29 C.F.R. § 825.215(b)  If the employee is no longer 
qualified due to a physical or mental condition, the situation 
may be governed by ADA. 

 
2.  If the employee would have been laid off or subjected to a 

change in working conditions had the employee not taken 
FML in the first place, the Postal Service is not required to 
reinstate him or her into the same position.  
29 C.F.R. § 825.216 ELM 515.7 

 
VI. PROCEDURES 
 

A. Employee’s Obligations 
 

1. The employee is required to provide adequate notice 
that he or she will require leave, as follows: 

 
a. Where the leave is foreseeable, an employee 

should request the leave 30 days before it is to 
begin, unless it is not practicable to do so, in 
which case leave should ordinarily be requested 
no later than 1 to 2 work days after the need for 
leave becomes known. 29 C.F.R. § 825.302  
ELM 515.51 Failure to request foreseeable 
leave 30 days in advance may result in the 
supervisor delaying the leave until 30 days after 
the request is made.  29 C.F.R. § 825.304 

 
b. Where the leave is not foreseeable, an employee  
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should request leave as soon as practicable 
under the circumstances, but absent 
extraordinary circumstances no later than 1 to 
2 workdays after the need for leave becomes 
known to the employee.   29 C.F.R. § 825.303 

 
c. The Postal Service requires all requests for 

leave to be made on a Form 3971 “Request for 
or Notification of Absence,” and one of those 
forms should be submitted where practicable.  
ELM 515.51 The FMLA does not require a 
written request, however, and therefore FML 
cannot be denied based on the failure to use the 
required form.  29 C.F.R. § 825.302(d) 

 
2.  The employee requesting FML should describe the 

reason for the leave sufficiently so that the supervisor 
can determine whether it qualifies as FML. Under the 
regulations, the employee need not expressly assert 
that the leave requested is FML; it is sufficient that 
the employee indicate that the leave is requested for 
one of the purposes permitted under the FMLA.  
29 C.F.R. § 825.302(c)  
 
However, in arbitrations involving discipline based on 
absences that arguably qualify as FMLA absences, 
arbitrators frequently find that the employee failed to 
put the employer on notice that his or her absence 
was for an FMLA purpose, and therefore that the 
absence is not excused, and the discipline is justified. 
See arbitration decisions collected and summarized in 
Appendix I. Moreover, Form 3971 does not 
necessarily call for the information that would allow a 
supervisor to determine whether or not the leave 
qualifies as FML. Therefore, the NPMHU has 
developed “FMLA Notification” forms that have been 
approved by the Postal Service and that should be  
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utilized by the employee wherever practicable. The 
Forms are listed below in Section VII and are 
contained in Appendix K.  To be on the safe side, the 
employee should submit both the Form 3971 and the 
appropriate “FMLA Notification” form, and should 
retain copies of each for his or her records. 

 
3. The employee must provide, at the supervisor’s 

written request (i.e. the provision of Postal Service 
Publication 71) 29 C.F.R. § 825.301 (b)(1)(ii) the 
following documentation: 

 
a. For the birth or placement for adoption of a 

child (see III-A and B above), the employee may 
be required to provide the birth or placement 
date, but is not required to produce any medical 
certification.  ELM 515.52 

 
b. For the care or psychological support of a 

spouse, son, daughter, or parent with a serious 
health condition (see III-C above), the employee 
may be required to provide a medical 
certification from a health care provider (see 
definition under III above) stating: 

 
i) the definitional category into which the 

serious health condition falls; 
 
ii) the probable duration of the illness and 

the need for care and/or psychological 
support; 

 
iii) appropriate medical facts; and 
 
iv) the schedule on which the employee is 

needed. 
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Where the request is to care for someone other 
than a biological parent or child, appropriate 
explanation of the relationship may be 
required.  ELM 515.53 
 

c. For the employee’s own serious health 
condition, (see III-D above), the employee must 
satisfy documentation requirements for sick 
leave in ELM 513.31 through 513.38 or for 
leave without pay in 514.4. ELM 515.55 
see also Publication 71 
 

d. Where the employee requests intermittent or 
reduced schedule leave, the employee must 
supply a medical certification stating the 
medical necessity for such leave. 
29 U.S.C. § 2613(a) and (b)  
29 C.F.R. § 825.305 29 C.F.R. § 825.306 

 
The Postal Service agrees that, because of privacy 
issues, a medical certification need not contain a 
diagnosis.  App. D at 151  The Postal Service had also 
initially taken the position that a medical certification 
need not contain a prognosis, but rather only need 
contain a statement of the likely duration of the 
condition. The Postal Service now concludes that a 
prognosis is simply a statement of the likely duration 
of the condition, and therefore now takes the position 
that it is appropriate to require a prognosis. DOL 
regulations do allow an employer to require a medical 
certification containing a statement of the likely 
duration of the condition and NPMHU has never 
objected to providing such information.   
29 C.F.R. § 825.306(b)(2)(i)  
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Thus, an appropriate certification includes a 
statement of medical facts that places the illness into 
one of the definitional categories of a “serious health 
condition” and a statement of the likely duration of 
the illness. The NPMHU has developed a medical 
certification form that contains questions eliciting all 
information to which the Postal Service is entitled. A 
copy is included in Appendix K, and all members 
should use this form. 

 
4. Upon the supervisor’s oral or written request, the 

employee must provide recertification of the 
conditions in 3(b), (c), and (d) above. Such 
recertifications may not be required more than every 
30 days unless: 

 
i) the employee requests an extension of leave; 

 
ii) circumstances described by the previous 

certification have changed substantially; or 
 

iii) the supervisor receives information that casts 
doubt on the validity of the original 
certification. 

29 U.S.C. § 2613(e) 29 C.F.R. § 825.308 
 

5.  If the employer has reason to doubt the validity of a 
medical certification: 

 
a. The supervisor may require the employee to 

obtain a second opinion from a health care 
provider chosen by the supervisor (but not in 
the employ of the Postal Service). 

 
b. If the two health care providers disagree, a 

third opinion may be sought from a jointly 
chosen health care provider. The third opinion  
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is final and binding on the employer and 
employee. 
 

c. The second and third opinions are to be 
obtained at Postal Service expense, but on the 
employee’s own time. 

 
d. Pending receipt of the second and third 

opinions, the employee is provisionally entitled 
to FML. If the second and third opinions do not 
ultimately establish the right to FML, the used 
leave will be treated as paid or unpaid leave 
under Postal Service policies. 

29 U.S.C. § 2613(c) and (d) 
29 C.F.R. § 825.307 ELM 515.54 

 
6. Upon the supervisor’s request, the employee must 

submit a “fitness for duty” certification that 
establishes the employee’s ability to do his or her job. 
Under DOL regulations, the fitness for duty 
certification is to be a simple statement that relates 
exclusively to the “serious health condition” for which 
the employee was on FML, and the employee’s return 
to work is not to be delayed pending receipt of the 
completed certification. 29 C.F.R. § 825.310(c)  The 
Postal Service, however, requires a detailed medical 
examination for any absence exceeding 21 days that is 
not limited to the condition for which the employee 
took FML and that must be approved before the 
employee can return to work. ELM 515.55  see also 
Publication 71 at Appendix K  The NPMHU has filed 
a grievance (currently pending at Step 4) arguing that 
DOL regulations control. At least one court has 
upheld NPMHU’s position, and held that the Postal 
Service may not require more in the way of a fitness 
for duty examination that is allowed under DOL 
regulations, and that it may not delay return to work  
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based on the failure to submit to such an examination. 
Albert v. Runyon No. 98-10246, 1998 U.S. Dist. 
LEXIS 7505 (D. Mass. May 5, 1998), attached as 
Appendix J. 
 

B. Supervisor’s Obligations 
 

1. The Postal Service is required to post WH Publication 
1420 “Your Rights under the FMLA of 1993” at each 
postal facility in a prominent position.  
29 U.S.C. § 2619 29 C.F.R. § 825.300 
Appendix E at 7 
 

2. Promptly following the employee’s oral or written 
leave request (usually within two business days, the 
supervisor must provide the employee with the 
following: 

 
a. If the supervisor has sufficient information to 

make a determination of whether the absence is 
FML, a designation on Form 3971 of the leave 
as FML or not. 

 
b. If the supervisor needs additional 

documentation, including medical certification, 
a written request for any additional 
documentation, allowing at least 15 days for the 
provision of such documentation. 

 
c. A Publication 71 or other written statement 

setting forth information regarding the 
employee’s rights under the FMLA. 

 
d.  Notification as to whether the employee will be 

required to use annual and\or sick leave (may 
be made within 2 business days of the  

 
 

20 



supervisor’s determination that the leave is 
FML).  29 C.F.R. § 825.208 ELM 515.51  

 App. E at 7 
 

3. Under all circumstances, it is the supervisor’s 
responsibility to designate leave as FML and count it 
against the employee’s 12- week entitlement. 

 
a. Once a supervisor is aware that leave is being 

taken for an FMLA covered reason, the 
supervisor must notify (in writing, or orally, 
confirmed in writing by the next payday) the 
employee within 2 business days (absent 
extenuating circumstances) that the leave is 
being counted as FML against the employee’s 
12-week entitlement. 

 
b. If the supervisor learns that leave is for an 

FMLA purpose after leave has begun -- for 
example, if an employee goes on paid vacation, 
gets into an automobile accident that results in 
a serious health condition, and requests an 
extension of leave as unpaid leave -- the 
supervisor may designate the leave as FML 
back to the date that the serious health 
condition began. 

 29 C.F.R. § 825.208 ELM 515.51  
 App. E at 8 
 
Under DOL regulations, the failure of the supervisor 
to promptly designate leave as FML means that the 
leave cannot be counted against the employee’s 12-
week entitlement. In other words, leave cannot be 
designated FML retroactively. But see Note at p. 3 
above. 
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VII.   FORMS 
 

The following forms are included in Appendix K: 
 
A. WH Publication 1420 (formerly USPS Poster 43) -- Your 

Rights Under the FMLA.  Required to be posted in each 
Postal Service facility. 

 
B. Form PS 3971 “Request for or Notification of Absence” 

submitted by the employee for each pay period for which 
the employee seeks leave. 

 
C. Publication 71 “Notice for Employees Requesting Leave for 

Conditions Covered by the Family and Medical Leave Act.” 
To be provided to each employee that requests leave 
arguably covered under the FMLA. 

 
D. NPMHU Form 1 “FMLA Notification of Leave Requested 

for Birth, Placement, or Care of Child.” This is the only 
form that must be submitted for a request for FML for the 
birth or placement of a child. The employee need not supply 
a medical certification. 

 
E. NPMHU Form 2 “FMLA Notification of Leave Requested 

for Care of Family Member.” The employee must provide a 
medical certification establishing that the family member 
has a serious health condition, and that the employee is 
needed to care for the family member. 

 
F. NPMHU Form 3 “FMLA Notification of Leave Requested 

for Employee’s Serious Health Condition.” The employee 
must provide a medical certification establishing that he or 
she has a serious health condition. 

 
G. NPMHU Form 4 “FMLA Certification of Health Care 

Provider.” A medical certification must be completed by a 
health care provider (see definition at III above) and 
supplied  
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upon request when the employee requests FML for a 
serious health condition or to care for a family member. 

 
VIII. PROTECTIONS AND REMEDIES 
 
 A. Protections 
 
 The FMLA prohibits interference with an employee’s  exercise of 
 rights protected under the FMLA. An employer may neither 
 penalize the employee for the exercise of any rights under the 
 FMLA, nor for complaining about any unlawful practice under 
 the FMLA.  29 U.S.C. § 2615  29 C.F.R. § 825.220  An issue that 
 frequently arises in grievance and arbitration proceedings is 
 Postal Service discipline of an employee based on excessive 
 absences. Assuming that the employee has complied with all of his 
 or her obligations under the FMLA, see VI-A above, no absence 
 that qualifies for protection under the FMLA can be considered in 
 any way by the Postal Service in disciplining an employee for 
 excessive absences. 
 
 B. Remedies 
 
 An employee who believes that his or her rights under the FMLA 
 have been violated has the choice of: 
 

1. Filing a Grievance. 
 

 If management violates the FMLA, the law may be enforced 
 through the National Agreement by filing a grievance alleging 
 violations of two Articles in the National Agreement: 

 
a. Article 3 -- “Management Rights.” Article 3 provides that 

the Postal Service must be managed “. . . consistent with 
applicable laws and regulations.” A violation of the FMLA 
would thus automatically constitute a violation of Article 3. 
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b.  Article 19 -- “Handbooks and Manuals.” Article 19 
incorporates all Postal Service Handbooks and Manuals 
into the National Agreement. The ELM contains numerous 
rules regarding the FMLA, and a violation of any provision 
of the ELM or other handbooks is a violation of the 
National Agreement. 

 
Arbitrators have generally found that the ELM incorporates the 
FMLA and that FMLA issues are therefore arbitrable indirectly 
through Article 19.  See Appendix I. 
 
2. Filing, or having another person file on his or her behalf, a 

complaint with the Secretary of Labor. 
 
3.  Filing a private lawsuit pursuant to Section 107 of the 

FMLA. 
 
The employee may receive reimbursement for any monetary loss, 
including wages, benefits, or other compensation, interest, and 
reinstatement, employment, and/or promotion as appropriate. 
The employer may also be required to pay the attorney fees for 
the employee.   29 U.S.C. § 2617 29 C.F.R. § 825.400 
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Partnership Act (29 U.S.C. 1501(5)),1 that has 
demonstrated experience administering pro- 
grams that train women for apprenticeable oc- 
cupations or other nontraditional occupations. 

(2) The term “nontraditional occupation” 
means jobs in which women make up 25 per- 
cent or less of the total number of workers in 
that occupation. 

(3) The term “Secretary” means the Sec- 
retary of Labor. 

(Pub. L. 102530, 59, Oct. 21, 1992, 106 Stat, 3468,) 

REFERENCES IN TEXT 

Section 4(5) of the Job Training Partnership Act (29 
U.S.C. 1501(5)), referred to in par. (I), was classified to 
section 1503(5) of this title and was repealed by Pub. L. 
105-220, title I, 5199(b)(Z), Aug. 7, 1998, 112 Stat. 1059, ef- 
fective July 1, 2000. Pursuant to section 2940(b) of this 
title, references to a provision of the Job Training 
Partnership Act, effective Aug. 7, 1998, are deemed to 
refer to that provision or the corresponding provision 
of the Workforce Investment Act of 1998, Pub. L. 
105-220, Aug. 7, 1998, 112 Stat. 936, and effective July 1, 
2000, are deemed to refer to the corresponding provision 
of the Workforce Investment Act of 1998. For complete 
classification of the Workforce Investment Act of 1998 
to the Code, see Short Title note set out under section 
9201 of Title 20, Education, and Tables. 

42609. Technical assistance program authoriza- 

There is authorized to be appropriated 
Sl,OOO,OOO t o  carry out section 2503 of this title. 
(Pub. L. 102430, §lo, Oct. 27, 1992, 106 Stat. 3468.) 
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CHAPTER REFERRED TO W OTHER SEC’MONS 

This chapter is referred to in title 3 sections 412, 415. 

$2801. Findings and purposes 
(a) Findings 

Congress finds that- 
(1) the number of single-parent households 

and two-parent households in which the single 
parent or both parents work is increasing sig- 
nificantly; 

(2) it is important for the development of 
children and the family unit that fathers and 
mothers be able to participate in early child- 
rearing and the care of family members who 
have serious health conditions; 

(3) the lack of employment policies t o  ac- 
commodate working parents can force individ- 
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uals t o  choose between job security and 
parenting; 
(4) there is inadequate job security for  em- 

ployees who have serious health conditions 
that prevent them from working for tem- 
porary periods; 

(5) due to the nature of the roles of men and 
women in our society, the primary responsibil- 
ity for family caretaking often falls on 
women, and such responsibility affects the 
working lives of women more than it affects 
the working lives of men: and 

(6) employment standards that apply t o  one 
gender only have serious potential for encour- 
aging employers to discriminate against em- 
ployees and applicants for employment who 
are of that gender. 

It is the purpose of this Act- 
(1) to balance the demands of the workplace 

wi th  the needs of families, to promote the sta- 
bility and economic security of families, and 
t o  promote national interests in preserving 
family integrity; 

(2) to entitle employees to take reasonable 
leave for medical reasons, for the birth or 
adoption of a child, and for the care of a child, 
spouse, or parent who has a serious health 
condition; 

(3) t o  accomplish the purposes described in 
paragraphs (1) and (2) in a manner that accom- 
modates the legitimate interests of employers; 
(4) t o  accomplish the purposes described in 

paragraphs (1) and (2) in a manner that, con- 
sistent with the Equal Protection Clause of 
the Fourteenth Amendment, minimizes the 
potential for employment discrimination on 
the basis of sex by ensuring generally that 
leave is available for eligible medical reasons 
(including maternity-related disability) and 
for compelling family reasons, on a gender- 
neutral basis; and 

(5) to promote the goal of equal employment 
opportunity for women and men, pursuant to 
such clause. 

(b) Purposes 

(Pub. L. 103-3, $2, Feb. 5, 1993, 107 Stat. 6 . )  
REFERENCES IN TEXT 

This Act, referred to  in subsec. (b), is Pub. L. 103-3, 
Feb. 5, 1993, 107 Stat. 6, known as the Family and Medi- 
cal Leave Act of 1993, which enacted this chapter, sec- 
tions 60rn and 60n of Title 2, The Congress, and sections 
6381 t o  6387 of Title 5, Government Organization and 
Employees, amended section 2105 of Title 5, and en- 
acted provisions set out as notes below. For complete 
classification of this Act to the Code, see Short Title 
note set out below and Tables. 

EFFECTATE DATE 
Section 405 title IV of Pub. L. 10%3 provided that: 
“(a) TITLE II1.-Title III [enacting subchapter II of 

this chapter] shall take effect on the date of the enact- 
ment of this Act [Feb. 5, 19931. 

“(1) IN GENERAL.-EXCept as provided in paragraph 
(2). titles I, II, and V and this title [enacting sub- 
chapters I and III of this chapter, sections 60m and 
6011 of Title 2, The Congress, and sections 6381 t o  6387 
of Title 5, Government Organization and Employees, 
and amending section 2105 of Title 51 shall take effect 
6 months after the date of the enactment of this Act. 

case of a collective bargaining agreement in effect on 

“(b) OTHER TITLES.- 

*‘(2) COLLECTIVE BARGAIhTKG AGREEMENTK-In the 

the effective date prescribed by paragraph (l), title T 
[enacting subchapter I of this chapter] shall apply on 
the earlier of- 

“(A) the date of the termination of such agree- 

“(B) the date that occurs 12 months after the date 
ment; or 

of the enactment of this Act.” 

SHOKT TITLE 

Section l(a) of Pub. L. 103-3 provided that: “This Act 
[enacting this chapter, sections 60m and 6011 of Title 2, 
The Congress, and sections 6381 to 6387 of Title 5, Gov- 
ernment Organization and Employees, amending sec- 
tion 2105 of Title 5, and enacting provisions set out 
above] may be cited as the ‘Family and Medical Leave 
Act of 1993’.” 

ACT REFERRED TO IN OTHER SECTIONS 

The Family and Medical Leave Act of 1993 i s  referred 
to in title 2 sections 1302, 1312, 1371, 1434; title 3 section 
402; title 40 section 207b. 

SUBCHAPTER I-GENERAL REQUIREMENTS 
FOR LEAVE 

SUBCHAPTER REFERRED TO IN OTEER SECTIONS 

This subchapter is referred to in sections 2632, 2654 of 
this title; title 42 section 12631. 

§ 2611. Definitions 
As used in this subchapter: 
(1) Commerce 

The terms “commerce” and “industry or ac- 
tivity affecting commerce” mean any activity, 
business, or industry in commerce or in which 
a labor dispute would hinder or  obstruct com- 
merce or the free flow of commerce, and in- 
clude “commerce” and any “industry affect- 
ing commerce”, as defined in paragraphs (1) 
and (3) of section 142 of this title. 
(2) Eligible employee 
(A) In general 

employee who has been employed- 
The term “eligible employee” means an 

(i) for a t  least 12 months by the em- 
ployer wi th  respect to whom leave is re- 
quested under section 2612 of this title; and 

(ii) for at least 1,250 hours of service with 
such employer during the previous 12- 
month period. 

The term “eligible employee” does not in- 

(i) any Federal officer or employee cov- 
ered under subchapter V of chapter 63 of 
t i t le 5; or  

(ii) any employee of an employer who is 
employed at a worksite at which such em- 
ployer employs less than 50 employees if 
the total number of employees employed 
by that employer within 75 miles of that 
worksite is less than 50. 

(C) Determination 
For purposes of determining whether an 

employee meets the hours of service require- 
ment specified in subparagraph (A)(ii), the 
legal standards established under section 207 
of this title shall apply. 

(3) Employ; employee; State 
The terms “empluy”. “employee”. and 

“State” have the same meanings given such 

(B) Exclusions 

clude- 
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terms in subsections (c), (e), and (9) of section 
203 of this t i t l e .  
(4) Employer 

(A) In general 
The term “employer”- 

(i} means any person engaged in com- 
merce or in any industry or activity af- 
fecting commerce who employs 50 or more 
employees for each working day during 
each of 20 or  more calendar workweeks in 
the current or preceding calendar year; 

(ii) includes- 
(I) any person who acts, directly or in- 

directly, in the interest of an employer 
t o  any of the employees of such em- 
ployer; and 
(II) any successor in  interest of an em- 

ployer; 
(iii) includes any “public agency”, as de- 

(iv) includes the General Accounting Of- 
fined in section 203(x) of this title; and 

fice and the Library of Congress. 
(B) Public agency 

For purposes of subparagraph (A)(iii), a 
public agency shall be considered t o  be a 
person engaged in commerce or in an indus- 
try or activity affecting commerce. 

(5 )  Employment benefits 
The term “employment benefits” means all 

benefits provided or made available to employ- 
ees by an employer, including group life insur- 
ance, health insurance, disability insurance, 
sick leave, annual leave, educational benefits, 
and pensions, regardless of whether such bene- 
fits are provided by a practice or written pol- 
icy of an employer or through an “employee 
benefit plan”, as defined in section 1002(3) of 
this title. 
(6) Health care provider 

The term “health care provider” means- 
(A) a doctor of medicine or osteopathy who 

is authorized to practice medicine o r  surgery 
(as appropriate) by the State in which the 
doctor practices; or 

(B) any other person determined by the 
Secretary to be capable of providing health 
care services. 

(7) Parent 
The term “parent” means the biological par- 

ent of an employee or an individual who stood 
in loco parentis to an employee when the em- 
ployee was a son or daughter. 
(8) Person 

The term “person” has the same meming 
given such term in section 203(a) of this title. 
(9) Reduced leave schedule 

The term “reduced leave schedule” means a 
leave schedule that reduces the usual number 
of hours per workweek, or hours per workday, 
of an employee. 
(10) Secretary 

of Labor. 
(11) Serious health condition 

The term “serious health condition” means 
an illness, injury, impairment, or physical or 
mental condition that involves- 

The term “Secretary” means the Secretary 

(A) inpatient care in a hospital, hospice, or 

(B) continuing treatment by a health care 
residential medical care facility; or 

provider. 
(12) Son or daughter 

The term “son or daughter” means a bio- 
logical, adopted, or foster child, a stepchild, a 
legal ward, o r  a child of a person standing in 
loco parentis, who is- 

(A) under 18 years of age; or 
(3) 18 years of age or older and incapable 

of self-care because of a mental or physical 
disability. 

The term “spouse” means a husband or  wife, 

(Pub. L. 103-3, title I, § l O l ,  Feb. 5, 1993, 107 Stat. 
7; Pub. L. 104-1, title 11, §202(c)(l)(A), Jan. 23, 
1995, 109 Stat .  9.) 

(13) Spouse 

as the case may be. 

AMENDMENTS 

1945-Par. (4)(A)(iv). Pub. L. 10+1 added cl. (iv). 

EFFECTIVE DATE OF 1995 AMENDMENT 

Amendment by Pub. L. 104-1 effective one year after 
transmission t o  Congress of the study under section 
1371 of Title 2, The Congress, see section 1312(e)(2) of 
Title 2. The study required under section 1371 of Title 
2, dated Dec. 31, 1996, was transmitted to Congress by 
the Board of Directors of the Office of Compliance on 
Dec. 30, 1996. 

EFFECTIVE DATE 

Subchapter effective 6 months after Feb. 5, 1993, ex- 
cept that, in the case of collective bargaining agree- 
ments in effect on that effective date, subchapter appli- 
cable on the earlier of (1) the date of termination of 
such agreement, or (2) the date that  occurs 12 months 
after Feb. 5, 1993, see section 405(b) of Pub. L. 103-3, set 
out as a note under section 2601 of this title. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in title 2 section 1312; title 
3 section 412; title 42 section 12631. 

$2612. Leave requirement 
(a) In general 
(1) Entitlement to leave 

Subject to section 2613 of this title, an eligi- 
ble employee shall be entitled t o  a total of 12 
workweeks of leave during any 12-month pe- 
riod for one or more of the following: 

(A) Because of the birth of a son or daugh- 
ter of the employee and in order to care for 
such son or daughter. 

(B) Because of the placement of a son or 
daughter with the employee for adoption or 
foster care. 

(C) In order to care for the spouse, or a 
son, daughter, or parent, of the employee, if 
such spouse, son, daughter, or parent has a 
serious health condition. 

(D) Because of a serious health condition 
that makes the employee unable to perform 
the functions of the position of such em- 
ployee. 

(2) Expiration of entitlement 
The entitlement to  leave under subpara- 

graphs (A) and (B) of paragraph (1) for a birth 
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or  placement of a son or daughter shall expire 
a t  the end of the 12-month period beginning on 
the date of such birth or placement. 

(b) Leave taken intermittently or on reduced 
leave schedule 

(1) In general 
Leave under subparagraph (A) or (B) of sub- 

section (a)(l) of this section shall not be taken 
by an employee intermittently or on a reduced 
leave schedule unless the employee and the 
employer of the employee agree otherwise. 
Subject t o  paragraph (2), subsection (e)(2) of 
this section, and section 2613(b)(5) of this title, 
leave under subparagraph (C) or (D) of sub- 
section (a)(l) of this section may be taken 
intermittently or on a reduced leave schedule 
when medically necessary. The taking of leave 
intermittently or on a reduced leave schedule 
pursuant to this paragraph shall not result in 
a reduction in  the total amount of leave to 
which the employee is entitled under sub- 
section (a) of this section beyond the amount 
of leave actually taken. 
(2) Alternative position 

If an employee requests intermittent leave, 
or leave on a reduced leave schedule, under 
subparagraph (C) or (D) of subsection (a)(l) of 
this section, that is foreseeable based on 
planned medical treatment, the employer may 
require such employee to transfer temporarily 
to  an available alternative position offered by 
the employer for which the employee is quali- 
fied and that- 

(A) has equivalent pay and benefits; and 
(B) better accommodates recurring periods 

of leave than the regular employment posi- 
tion of the employee. 

(c)  Unpaid leave permitted 
Exceyt as provided in subsection (d) of this 

section, leave granted under subsection (a) may 
consist of unpaid leave. Where an employee is 
otherwise exempt under regulations issued by 
the Secretary pursuant to section 213(a)(l) of 
this title, the compliance of an employer with 
this subchapter by providing unpaid leave shall 
not affect the exempt status of the employee 
under such section. 
(d) Relationship to paid leave 

(1) unpaid leave 
If an employer provides paid leave for fewer 

than 12 workweeks, the additional weeks of 
leave necessary to attain the 12 workweeks of 
leave required under this subchapter may be 
provided without compensation. 
(2) Substitution of paid leave 

(A) In general 
An eligible employee may elect, or an em- 

ployer may require the employee, to sub- 
stitute any of the accrued paid vacation 
leave, personal leave, or family leave of the 
employee for leave provided under subpara- 
graph (A), (B), or (C) of subsection (a)(l) of 
this section for any part of the 12-week pe- 
riod of such leave under such subsection. 
(B) Serious health condition 

An eligible employee may elect, or an em- 
ployer may require the employee, to sub- 

stitute any of the accrued paid vacation 
leave, personal leave, or medical or sick 
leave of the employee for leave provided 
under subparagraph (C) or (D) of subsection 
(a)(l) of this section for any part of the 12- 
week period of such leave under such sub- 
section, except that nothing in this sub- 
chapter shall require an employer t o  provide 
paid sick leave or paid medical leave in any 
situation in which such employer would not 
normally provide any such paid leave. 

(e) Foreseeable leave 
(1) Requirement of notice 

In any case in which the necessity for leave 
under subparagraph (A) or  (B) of subsection 
(a)(l) of this section is foreseeable based on an 
expected birth or placement, the employee 
shall provide the employer with not less than 
30 days’ notice, before the date the leave is to 
begin, of the employee’s intention to  take 
leave under such subparagraph, except that if 
the date of the birth or placement requires 
leave to begin in less than 30 days, the em- 
ployee shall provide such notice as is prac- 
ticable. 
(2) Duties of employee 
In any case in which the necessity for leave 

under subparagraph (C) or (D) of subsection 
(a)(l) of this section is foreseeable based on 
planned medical treatment, the employee- 

(A) shall make a reasonable effort to  
schedule the treatment so as not to disrupt 
unduly the operations of the employer, sub- 
ject to the approval of the health care pro- 
vider of the employee or the health care pro- 
vider of the son, daughter, spouse, or parent 
of the employee, as appropriate; and 

(B) shall provide the employer with not 
less than 30 days’ notice, before the date the 
leave is to  begin, of the employee’s intention 
to  take leave under such subparagraph, ex- 
cept that if the date of the treatment re- 
quires leave to begin in less than 30 days, the 
employee shall provide such notice as is 
practicable. 

(0 Spouses employed by same employer 
In any case in which a husband and wife enti- 

tled to  leave under subsection (a) of this section 
are employed by the same employer, the aggre- 
gate number of workweeks of leave to which 
both may be entitled may be limited t o  12 work- 
weeks during any 12-month period, if such leave 
is taken- 

(1) under subparagraph (A) or  (B) of sub- 

(2) t o  care for a sick parent under subpara- 

(Pub. L. 103-3, title I, $102, Feb. 5, 1993, 107 Stat. 
9.) 

section (a)(l) of this section; or  

graph (C) of such subsection. 

SECTION REFERRED T O  IN OTHER SECTIONS 

This section is referred to in sections 2611, 2613. 2614, 
2618 of this title; title 2 section 1312; title 3 section 412. 

8 2613. Certification 
(a) In general 

An employer may require that a request for 
leave under subparagraph (C) or (D) of section 
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2612(a)(1) of this title be supported by a certifi- 
cation issued by the health care provider of the 
eligible employee or of the son, daughter, 
spouse, or parent of the employee, as appro- 
priate. The employee shall provide, in a timely 
manner, a copy of such certification t o  the em- 
ploy er . 
(b) Sufficient certification 

this section shall be sufficient if it states- 
Certification provided under subsection (a) of 

(1) the date on which the serions health con- 
dition commenced; 

(2) the probable duration of the condition; 
(3) the appropriate medical facts within the 

knowledge of the health care provider regard- 
ing the condition; 

(4)(A) for purposes of leave under section 
2612(a)(l)(C) of this title, a statement that the 
eligible employee is needed to care for the son, 
daughter, spouse, or parent and an  estimate of 
the amount of time that such employee is 
needed to care for the son, daughter, spouse, 
or parent; and 
(B) for purposes of leave under section 

2612(a)(l)(D) of this title, a statement that  the 
employee is unable to perform the functions of 
the position of the employee; 

(5) in the case of certification for intermit- 
tent leave, or leave on a reduced leave sched- 
ule, for planned medical treatment, the dates 
on which such treatment is expected to be 
given and the duration of such treatment; 
(6) in the case of certification for intermit- 

tent leave, or leave on a reduced leave sched- 
ule, under section 2612(a)(l)(D) of this title, a 
statement of the medical necessity for the 
intermittent leave or  leave on a reduced leave 
schedule, and the expected duration of the 
intermittent leave or reduced leave schedule; 
and 

(7) in the  caze of certification for intermit- 
tent leave, or leave on a reduced leave sched- 
ule, under section 2612(a)(l)(C) of this title, a 
statement that the employee's intermittent 
leave or leave on a reduced leave schedule is 
necessary for the care of the son, daughter, 
parent, or spouse who has a serious health 
condition, or will assist in their recovery, and 
the expected duration and schedule of the 
intermittent leave or reduced leave schedule. 

(c) Second opinion 

(1) In general 
In any case in which the employer has rea- 

son t o  doubt the validity of the certification 
provided under subsection (a) of this section 
for leave under subparagraph (C) or (D) of sec- 
tion 2612(a)(l) of this title, the employer may 
require, at the expense of the employer, that 
the eligible employee obtain the  opinion of a 
second health care provider designated or ap- 
proved by the employer concerning any infor- 
mation certified under subsection (b) of this 
section for such leave. 
(2) Limitation 

A health care provider designated or ap- 
proved under paragraph (1) shall not be em- 
ployed on a regular basis by the employer. 

(d) Resolution of conflicting opinions 
(1) In general 

In any case in which the second opinion de- 
scribed in subsection (c) of this section differs 
from the opinion in the original certification 
provided under subsection (a) of this section, 
the employer may require, at the expense of 
the employer, that the employee obtain the 
opinion of a third health care provider des- 
ignated or approved jointly by the employer 
and the employee concerning the information 
certified under subsection (b) of this section. 
(2) Finality 

The opinion of the third health care provider 
concerning the information certified under 
subsection (b) of this section shall be consid- 
ered to be final and shall be binding on the 
employer and the employee. 

(e) Subsequent recertification 
The employer may require that the eligible 

employee obtain subsequent recertifications on 
a reasonable basis. 
(Pub. L. 103-3, title I, 5103, Feb. 5, 1993, 107 Stat. 
11.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2612 of this title; 
title 2 section 1312; title 3 section 412. 

$2614. Employment and benefits protection 
(a) Restoration to position 

(1) In general 
Except as provided in subsection (b) of this 

section, any eligible employee who takes leave 
under section 2612 of this title for the intended 
purpose of the leave shall be entitled, on re- 
turn from such leav- 

(A) to be restored by the employer to the 
position of employment held by the em- 
ployee when the leave commenced; or 

(B) to be restored to  an equivalent position 
with equivalent employment benefits, pay, 
and other terms and conditions of employ- 
ment. 

(2) Loss of benefits 
The taking of leave under section 2612 of this 

title shall not result in the loss of any emplog- 
ment benefit accrued prior to  the date on 
which the leave Commenced. 
(3) Limitations 

entitle any restored employee to- 
Nothing in this section shall be construed to 

(A) the accrual of any seniority or employ- 
ment benefits during any period of leave; or 
(B) any right, benefit, or position of em- 

ployment other than any right, benefit, or 
position to which the employee would have 
been entitled had the employee not taken 
the leave. 

(4) Certification 
As a condition of restoration under para- 

graph (1) for an employee who has taken leave 
under section 2612(a)(l)(D) of this title, the 
employer may have a uniformly applied prac- 
tice or policy that requires each such em- 
ployee to receive certification from the health 
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care provider of the employee that the em- 
ployee is able to resume work, except that 
nothing in this paragraph shall supersede a 
valid State or local law or a collective bar- 
gaining agreement that governs the return to  
work of such employees. 
(5) Construction 

Nothing in this subsection shall be con- 
strued t o  prohibit an employer from requiring 
an employee on leave under section 2612 of this 
title to report periodically to  the employer on 
the status and intention of the employee to re- 
turn to  work. 

(b) Exemption concerning certain highly com- 
pensated employees 

(1) Denial of restoration 
An employer may deny restoration under 

subsection (a) of this section to  any eligible 
employee described in paragraph (2) if- 

(A) such denial is necessary to  prevent 
substantial and grievous economic injury to 
the operations of the employer; 
(B) the employer notifies the employee of 

the intent of the employer to deny restora- 
tion on such basis a t  the time the employer 
determines that such injury would occur; 
and 

(C) in any case in which the leave has com- 
menced, the employee elects not to  return to 
employment after receiving such notice. 

(2) Affected employees 
An eligible employee described in paragraph 

(1) is a salaried eligible employee who is 
among the  highest paid 10 percent of the em- 
ployees employed by the employer within 75 
miles of the facility at which the employee is 
employed. 

(1) Coverage 
Except as provided in paragraph (2), during 

any period that an eligible employee takes 
leave under section 2612 of this title, the em- 
ployer shall maintain coverage under any 
“group health plan” (as defined in section 
5q00(b)(l) of title 26) for the duration of such 
leave at the level and under the conditions 
coverage would have been provided if the em- 
ployee had continued in  employment continu- 
ously for the duration of such leave. 
(2) Failure to return from leave 

The employer may recover the premium 
that the employer paid for maintaining cov- 
erage for the employee under such group 
health plan during any period of unpaid leave 
under section 2612 of this title if- 

(A) the employee fails t o  return from leave 
under section 2612 of this title after the pe- 
riod of leave to which the employee is enti- 
tled has expired; and 
(B) the employee fails t o  return to  work 

for a reason other than- 
(i) the continuation, recurrence, or onset 

of a serious health condition that entitles 
the employee to  leave under subparagraph 
(C) or (D) of section 2612(a)(1) of this title; 
or  

(ii) other circumstances beyond the con- 
trol of the employee. 

(c) Maintenance of health benefits 

(3) Certification 
(A) Issuance 

An employer may require that a claim 
that an employee is unable to  return to 
work because of the continuation, recur- 
rence, or onset of the serious health condi- 
tion described in paragraph (2)(B)(i) be sup- 
ported by- 

(i) a certification issued by the health 
care provider of the son, daughter, spouse, 
or parent of the employee, as appropriate, 
in the case of an employee unable to  re- 
turn t o  work because of a condition speci- 
fied in section 2612(a)(l)(C) of this title; or 

(ii) a certification issued by the health 
care provider of the eligible employee, in 
the case of an employee unable to  return 
to  work because of a condition specified in 
section 2612(a)(l)(D) of this title. 

(B) Copy 
The employee shall provide, in a timely 

manner, a copy of such certification to the 
employer. 
(C) Sufficiency of certification 

ti) Leave due to serious health condition of 

The certification described in subpara- 
graph (A)(ii) shall be sufficient if the cer- 
tification states that a serious health con- 
dition prevented the employee from, being 
able to perform the functions of the posi- 
tion of the employee on the date that the 
leave of the employee expired. 
(ii) Leave due to serious health condition 

The certification described in subpara- 
graph (A)(i) shall be sufficient if the cer- 
tification states that  the employee is 
needed to care for the son, daughter, 
spouse, or parent who has a serious health 
condition on the date that the leave of the 
employee expired. 

(Pub. L. 103-3, title I, $104, Feb. 5, 1993, 107 Stat. 
12.) 

SECTION REFERRED TO IN OTHER SECTIONS 

employee 

of family member 

This section is referred to  in sections 2618, 2632 of this 
title; t i t le 2 section 1312; t i t le 3 section 412. 

8 2615. Prohibited acts 
(a) Interference with rights 

(1) Exercise of rights 
It shall be unlawful for any employer t o  

interfere with, restrain, or deny the exercise 
of or the attempt t o  exercise, any right pro- 
vided under this subchapter. 
(2) Discrimination 

It shall be mlawful for any employer to dis- 
charge or  in any other manner discriminate 
against any individual for  opposing any prac- 
tice made unlawful by this subchapter. 

(b) Interference with proceedings or inquiries 
It shall be unlawful for  any person to dis- 

charge or in any other manner discriminate 
against any individual because such individual- 
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(1) has filed any charge, or has instituted or 
caused to be instituted any proceeding, under 
or related to this subchapter; 

(2) has given, or is about to give, any infor- 
mation in connection with any inquiry or pro- 
ceeding relating to any right provided under 
this subchapter; or 

(3) has testified, or is about to testify, in any 
inquiry or proceeding relating to any right 
provided under this subchapter. 

(Pub. L. 103-3, title I, 5105, Feb. 5,1993, 107 Stat. 
14.) 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred t o  in section 2617 of this title; 
title 2 section 1312; title 3 section 412. 

8 2616. Investigative authority 
(a) In general 

To ensure compliance with the provisions of 
this subchapter, or any regulation or order is- 
sued under this subchapter, the Secretary shall 
have, subject to subsection (c) of this section, 
the investigative authority provided under sec- 
tion 211(a) of this title. 
(b) Obligation to keep and preserve records 

Any employer shall make, keep, and preserve 
records pertaining to compliance with this sub- 
chapter in accordance wi th  section 211(c) of this 
title and in accordance with regulations issued 
by the Secretary. 
(cl Required submissions generally limited to an- 

nual basis 
The Secretary shall not under the authority of 

this section require any employer or any plan, 
fund, or program to  submit to the Secretary any 
books or records more than once during any 12- 
month period, unless the Secretary has reason- 
able cause to believe there may exist a violation 
of this subchapter or any regulation or order is- 
sued pursuant to this subchapter, or is inves- 
tigating a charge pursuant to section 2617(b) of 
this title. 
(d) Subpoena powers 

For the purposes of any investigation provided 
for  in this section, the secretary shall have the 
subpoena authority provided for under section 
209 of this title. 
(Pub. L. 1033 ,  title I, $106, Feb. 5, 1993, 107 Stat. 
15.) 

0 2617. Enforcement 
(a) Civil action by employees 

(1) Liability 
Any employer who violates section 2615 of 

this title shall be liable to any eligible em- 
ployee affected- 

(A) for damages equal to- 
(i> the amount of- 

(I) any wages, salary, employment ben- 
efits, or other compensation denied or 
lost to such employee by reason of the 
violation; or 

(II) in a case in which wages, salary, 
employment benefits, or other com- 
pensation have not been denied or lost to 
the employee, any actual monetary 

losses sustained by the employee as a di- 
rect result of the violation, such as the 
cost of providing care, up to a sum equal 
to 12 weeks of wages or salary for  the 
employee; 
(ii) the interest on the amount described 

in clause (i) calculated at the prevailing 
rate; and 

(iii) an  additional amount as liquidated 
damages equal to  the sum of the amount 
described in clause (i> and the interest de- 
scribed in  clause (ii), except that if an em- 
ployer who has violated section 2615 of this 
t i t l e  proves to the satisfaction of the court 
that the act or omission which violated 
section 2615 of this title was in good faith 
and that the employer had reasonable 
grounds for believing that the act or omis- 
sion was not a violation of section 2615 of 
this title, such court may, in the discre- 
tion of the court, reduce the amount of the 
liability to the amount and interest deter- 
mined under clauses (i) and (ii), respec- 
tively; and 
(B) for such equitable relief as may be ap- 

propriate, including employment, reinstate- 
ment, and promotion. 

(2) Right of action 
An action to recover the damages or equi- 

table relief prescribed in paragraph (1) may be 
maintained against any employer (including a 
public agency) in any Federal or State court 
of competent jurisdiction by any one o r  more 
employees for and in behalf of- 

(A) the employees; or 
(B) the employees and other employees 

similarly situated. 
(3) Fees and costs 

The court in such an action shall, in addi- 
tion to any judgment awarded to the plaintiff, 
allow a reasonable attorney's fee, reasonable 
expert witness fees, and other costs of the ac- 
tion to be paid by the defendant. 
(4) Limitat' lolls 

The right provided by paragraph (2) to bring 
an action by or on behalf of any employee 
shall terminat- 

(A) on the filing of a complaint by the Sec- 
retary in an action under subsection (d) of 
this section in which restraint is sought of 
any further delay in the payment of the 
amount described in paragraph (1)(A) to such 
employee by an employer responsible under 
paragraph (1) for the payment; or 

(B) on the filing of a cornplaint by the Sec- 
retary in an action under subsection (b) of 
this section in which a recovery is sought of 
the damages described in paragraph (1)(A) 
owing to  an eligible employee by an em- 
ployer liable under paragraph (l), 

unless the action described in subparagraph 
(A) or (B) is dismissed without prejudice on 
motion of the Secretary. 

(1) Administrative action 
The Secretary shall receive, investigate, and 

attempt to resolve complaints of violations of 

(b) Adion by Secretary 
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section 2615 of this title in the same manner 
that the Secretary receives, investigates, and 
attempts to  resolve complaints of violations of 
sections 206 and 207 of this title. 
(2) Civil action 

The Secretary may bring an action in any 
court of competent jurisdiction to recover the 
damages described in subsection (a)(l)(A) of 
this section. 
(3) Sums recovered 

Any sums recovered by the Secretary pursu- 
ant  to  paragraph (2) shall be held in a special 
deposit account and shall be paid, on order of 
the Secretary, directly to each employee af- 
fected. Any such sums not paid to  an employee 
because of inability to do so within a period of 
3 years shall be deposited into the Treasury of 
the United States as miscellaneous receipts. 

(1) In general 
Except as provided in paragraph (2), an ac- 

tion may be brought under this section not 
later than 2 years after the date of the last 
event constituting the alleged violation for 
which the action is brought. 
(2) Willful violation 
In the case of such action brought for a will- 

ful violation of section 2615 of this title, such 
action may be brought within 3 years of the 
date of the last event constituting the alleged 
violation for which such action is brought. 
(3) Commencement 

In determining when an action is com- 
menced by the Secretary under this section 
for the purposes of this subsection, it shall be 
considered to be commenced on the date when 
the complaint is filed. 

(d) Action for injunction by Secretary 
The district courts of the United States shall 

have jurisdiction, for cause shown, in an action 
brought by the Secretary- 

(1) to restrain violations of section 2615 of 
this title, including the restraint of any with- 
holding of payment of wages, salary, employ- 
ment benefits, or other compensation, plus in- 
terest, found by the court to be due to eligible 
employees; or 

(2) to award such other equitable relief as 
may be appropriate, including employment, 
reinstatement, and promotion. 

(e) Solicitor of Labor 
The Solicitor of Labor may appear for and rep- 

resent the Secretary on any litigation brought 
under this section. 
(0 General Accounting Office and Library of 

In the case of the General Accounting Office 
and the Library of Congress. the authority of 
the Secretary of Labor under this subchapter 
shall be exercised respectively by the Comptrol- 
ler General of the United States and the Librar- 
ian of Congress. 
(Pub. L. 103-3. title I, $107, Feb. 5, 1993, 107 Stat. 
15; Pub. L. 104-1, title II, $202(c)(l)(B), Jan. 23. 
1995, 109 Stat. 9.) 

(c) Limitation 

Congress 

AMENDMENTS 

1995-Subsec. (0. Pub. L. 104-1 added subsec. (0. 
EFFECTIVE DATE O F  1995 AMENDMENT 

Amendment by Pub. L. 104-1 effective one year after 
transmission to Congress of the study under section 
1371 of Title 2, The Congress, see section 1312(e)(2) of 
Title 2. The study required under section 1371 of Title 
2, dated Dec. 31, 1996, was transmitted t o  Congress by 
the Board of Directors of the Office of Compliance on 
Dec. 30, 1996. 

SECTION REFERRED T O  I N  OTHER SECTIONS 

This section is referred to in sections 2616, 2618 of this 
title; title 2 section 1312; title 3 section 412. 

52618, Special rules concerning employees of 

(a) Application 
(1) In general 

Except as otherwise provided in this section, 
the rights (including the rights under section 
2614 of this title, which shall extend through- 
out the period of leave of any employee under 
this section), remedies, and procedures under 
this subchapter shall apply to- 

(A) any “local educational agency” (as de- 
fined in  section 8801 of title 20) and an eligi- 
ble employee of the agency; and 
(B) any private elementary or secondary 

school and an eligible employee of the 
school. 

For purposes of the application described in 

(A) Eligible employee 
The term “eligible employee” means an el- 

igible employee of an agency or school de- 
scribed in paragraph (1). 
(B) Employer 

school described in paragraph (I). 

laws 

local educational agencies 

(2) Definitions 

paragraph (1): 

The term “employer” means an agency or 

(b) Leave does not violate certain other Federal 

A local educational agency and a private ele- 
mentary or secondary school shall not be in vio- 
lation of the Individuals with Disabilities Edu- 
cation Act (20 U.S.C. 1400 et  seq.), section 794 of 
this title), or title VI of the Civil Rights Act of 
1964 (42 U.S.C. 2000d e t  seq.). solely as a result of 
an eligible employee of such agency or school 
exercising the rights of such employee under 
this subchapter. 
(c) Intermittent leave or leave on reduced sched- 

ule for instructional employees 
(1) In general 

Subject to paragraph (21, in any case in 
which an eligible employee employed prin- 
cipally in an instructional capacity by any 
such educational agency or school requests 
leave under subparagraph (C) or (D) of section 
2612(a)(l) of this title that  is foreseeable based 
on planned medical treatment and the em- 
ployee would be on leave for greater than 20 
percent of the total number of working days in 
the period during which the leave would ex- 
tend, the agency o r  school may require that 
such employee elect either- 
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(A) to take leave for periods of a particular 
duration, not to exceed the duration of the 
planned medical treatment; or 
(B) t o  transfer temporarily to  an available 

alternative position offered by the employer 
for which the employee is qualified, and 
that- 

(1) has equivalent pay and benefits; and 
(ii) better accommodates recurring peri- 

ods of leave than the regular employment 
position of the employee. 

(2) Application 
The elections described in subparagraphs (A) 

and (B) of paragraph (1) shall apply only with 
respect t o  an eligible employee who complies 
with section 2612(e)(2) of this title. 

(d) Rules applicable to periods near conclusion 

The following rules shall apply with respect to 
periods of leave near the conclusion of an aca- 
demic term in the case of any eligible employee 
employed principally in an instructional capac- 
i ty by any such educational agency or school: 
(1) Leave more than 5 weeks prior to end of 

If the eligible employee begins leave under 
section 2612 of this title more than 5 weeks 
prior to the end of the academic term, the 
agency or school may require the employee’ to 
continue taking leave until the end of such 
term, if- 

(A) the leave is of at least 3 weeks dura- 
tion; and 
(B) the return to employment would occur 

during the 3-week period before the end of 
such term. 

(2) Leave less than 5 weeks prior to end of 

If the eligible employee begins leave under 
subparagraph (A), (B), or ( C )  of section 
2612(a)(1) of this title during the period that 
commences 5 weeks prior to the end of the 
academic term, the agency or school may re- 
quire the employee to continue taking leave 
until the end of such term, if- 

(A) the leave is of greater than 2 weeks du- 
ration; and 
(B) the return to employment would occur 

during the 2-week period before the end of 
such term. 

(3) Leave less than 3 weeks prior to end of 

If the eligible employee begins leave under 
subparagraph (A), (B), or (C) of section 
2612(a)(1) of this title during the period that 
commences 3 weeks prior to the end of the 
academic term and the duration of the leave is 
greater than 5 working days, the agency or 
school may require the employee to continue 
to take leave until the end of such term. 

(e) Restoration to equivalent employment posi- 

For purposes of determinations under section 
2614(a)(l)(B) of this title (relating to the restora- 
tion of an eligible employee to an equivalent po- 
sition), in the case of a local educational agency 
or a private elementary or secondary school, 

of academic term 

term 

term 

term 

tion 

such determination shall be made on the basis of 
established school board policies and practices, 
private scbool policies and practices, and collec- 
tive bargaining agreements. 
(D Reduction of amount of Liability 

If a local educational agency or a private ele- 
mentary or secondary school that  has violated 
this subchapter proves to the satisfaction of the 
court that the agency, school, or department 
had reasonable grounds for believing that the 
underlying act or omission was not a violation 
of this subchapter, such court may, in the dis- 
cretion of the court, reduce the amount of the 
liability provided for under section 2617(a)(l)(A) 
of this title to the amount and interest deter- 
mined under clauses (i) and (ii), respectively, of 
such section. 
(Pub. L. 103-3, title I, $108, Feb. 5, 1993, 107 Stat. 
17; Pub. L. 103-382, title III, §394(e), Oct. 20, 1994, 
108 Stat. 4027.) 

REFERENCES IN TEXT 

The Individuals with Disabilities Education Act, re- 
ferred to in subsec. (b), is title VI of Pub. L. 91-230, Apr. 
13, 1970, 84 Stat. 175, as amended, which is classified 
generally to  chapter 33 (81400 et seq.) of Title 20, Edu- 
cation. For complete classification of this Act to the 
Code, see section 1400 of Title 20 and Tables. 

The Civil Rights Act of 1964, referred to in subsec. (b), 
is Pub. L. 88-352, July 2, 1964, 78 Stat. 241, as amended. 
Title VI of the Act is classified generally to subchapter 
V (82000d e t  seq.) of chapter 21 of Title 42, The Public 
Health and Welfare. For complete classification of this 
Act to the Code, see Short Title note set out under sec- 
tion 2000a of Title 42 and Tables. 

AMENDMENTS 

1994-Subsec. (a)(l)(A). Pub. L. 103-382 substituted 
“section 8801 of title 20” for “section 2891(12) of t i t le  
20”. 

SECTION REFERRED TO IN OTHER SECTIONS 

This section is referred to in section 2632 of this title. 

8 2619. Notice 
(a) In general 

Each employer shall post and keep posted, in 
conspicuous places on the premises of the em- 
ployer where notices to employees and appli- 
cants for employment are customarily posted, a 
notice, to be prepared or approved by the Sec- 
retary, setting forth excerpts from, or sum- 
maries of, the pertinent provisions of this sub- 
chapter and information pertaining to the filing 
of a charge. 
(b) Penalty 

Any employer that willfully violates this sec- 
tion may be assessed a civil money penalty not 
to exceed $100 for each separate offense. 
(Pub. L. 103-3, title I, $109, Feb. 5, 1993, 107 Stat. 
19.) 

SUBCHAPTER II-COMMISSION ON LEAVE 

B 2631. Establishment 
There is established a commission to be 

known as the Commission on Leave (referred to 
in this subchapter as the “Commission”). 
(Pub. L. 103-3, title III, 3301, Feb. 5, 1993, 107 
Stat. 23.) 
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$2632. Duties 

The Commission shall- 
" (1) conduct a comprehensive study of- 

(A) existing and proposed mandatory and 
voluntary policies relating to family and 
temporary medical leave, including policies 
provided by employers not covered under 
this Act; 

(13) the potential costs, benefits, and im- 
pact on productivity, job creation and busi- 
ness growth of such policies on employers 
and employees; 

(C) possible differences in costs, benefits, 
and impact on productivity, job creation and 
business growth of such policies on employ- 
ers based on business type and size; 

(D) the impact of family and medical leave 
policies on the availability of employee ben- 
efits provided by employers, including em- 
ployers not covered under this Act: 

(E) alternate and equivalent State enforce- 
ment of subchapter I of this chapter wi th  re- 
spect to employees described in section 
2618(a) of this title; 

(F) methods used by employers to reduce 
administrative costs of implementing family 
and medical leave policies: 

(G) the ability of the employers to recover, 
under section 2614(c)(2) of this title, the pre- 
miums described in such section; and 

(H) the impact on employers and employ- 
ees of policies that; provide temporary wage 
replacement during periods of family and 
medical leave. 
(2) not later than 2 years after the date on 

which the  Commission first meets, prepare 
and submit, to the appropriate Committees of 
Congress, a report concerning the subjects 
listed in paragraph (1). 

(Pub. L. 103-3, title 111, $302, Feb. 5, 1993, 107 
Stat. 23.) 

REFERENCES IN TEXT 
This Act, referred to in par. (l)(A), (D), is Pub. L. 

lo=, Feb. 5, 1993, 107 Stat. 6, known as the Family and 
Medical Leave Act of 1993, which enacted this chapter, 
sections 60m and 6on of Title 2, The Congress, and sec- 
tions 6381 to 6387 of Title 5, Government Organization 
and Employees, amended section 2105 of Title 5, and en- 
acted provisions set out as notes under section 2601 of 
this title. For complete classification of this Act to the 
Code, see Short Title note se t  out under section 2601 of 
this title and Tables. 

8 2633. Membership 
(a) Composition 
(1) Appointments 

The Commission shall be composed of 12 vot- 
ing members and 4 ex officio members to be 
appointed not later than 60 days after Feb- 
ruary 5, 1993, as follows: 

(A) Senators 
One Senator shall be appointed by the Ma- 

jority Leader of the Senate, and one Senator 
shall be appointed by the Minority Leader of 
the Senate. 
(B) Members of House of Representatives 

One Member of the House of Representa- 
tives shall be appointed by the Speaker of 

the House of  Representatives, and one Mem- 
ber of the House of Representatives shall be 
appointed by the Minority Leader of the 
House of Representatives. 
(C) Additional members 

(i) Appointment 

by- 
Two members each shall be appointed 

(I) the Speaker of the House of Rep- 

(11) the Majority Leader of the Senate; 
(III) the Minority Leader of the House 

(IV) the Minority Leader of the Sen- 

resentatives; 

of Representatives; and 

ate. 
(ii) Expertise 

Such members shall be appointed by vir- 
tue of demonstrated expertise in relevant 
family, temporary disability, and labor 
management issues, Such members shall 
include representatives of employers, in- 
cluding employers from large businesses 
and from small businesses. 

(2) Ex officio members 
The Secretary of Health and Human Serv- 

ices, the Secretary of Labor, the Secretary of 
Commerce, and the Administrator of the 
Small Business Administration shall serve on 
the Commission as nonvoting ex officio mem- 
bers. 

(b) Vacancies 
Any vacancy on the Commission shall be filled 

in  the manner in which the original appoint- 
ment was made. The vacancy shall not affect 
the power of the remaining members to execute 
the duties of the Commission. 
(c)  Chairperson and vice chairperson 

The Commission shall elect a chairperson and 
a vice chairperson from among the members of 
the Commission. 
(d) Quonun 

Eight members of the Commission shall con- 
stitute a quorum for all purposes, except that a 
lesser number may constitute a quorum for the 
purpose of holding hearings. 
(Pub. L. 103-3, title III, $303, Feb. 5, 1993, 107 
Stat. 24.) 

8 2634. Compensation 
(a) Pay 

out compensation. 
(b) Travel expenses 

Members of the Commission shall be allowed 
reasonable travel expenses, including a per diem 
allowance, in accordance with section 5703 of 
title 5 when performing duties of the Commis- 
sion. 
(Pub. L. 103-3, title 111, §304, Feb. 5, 1993, 107 
Stat. 25.) 
$2635. Powers 
(a) Meetings 

The Commission shall first meet not later 
than 30 days after the date on which all mem- 

Members of the Commission shall serve with- 

$ 



Page 601 TITLE 29-LABOR 8 2653 

bers are appointed, and the Commission shall 
meet thereafter on the call of the chairperson or 
a majority of the members. 
(b) Hearings and sessions 

The Commission may hold such hearings, sit 
and act at such times and places, take such tes- 
timony, and receive such evidence as the Com- 
mission considers appropriate. The Commission 
may administer oaths or affirmations to wit- 
nesses appearing before it. 
(c)  Access to information 

The Commission may secure directly from any 
Federal agency information necessary t o  enable 
it to  carry out this subchapter, if the informa- 
tion may be disclosed under section 552 of title 
5. Subject to the previous sentence, on the re- 
quest of the chairperson or vice chairperson of 
the Commission, the head of such agency shall 
furnish such information to the Commission. 
(d) Use of facilities and services 

Upon the request of the Commission, the head 
of any Federal agency may make available to  
the Commission any of the facilities and serv- 
ices of such agency. 
(e) Personnel from other agencies 

On the request of the Commission, the head of 
any Federal agency may detail any of the per- 
sonnel of such agency to  serve as an Executive 
Director of the Commission or assist the Com- 
mission in carrying out the duties of the Com- 
mission. Any detail shall not interrupt or other- 
wise affect the civil service status or privileges 
of the Federal employee. 
(0 Voluntary service 

Notwithstanding section 1342 of title 31, the 
chairperson of the Commission may accept for 
the Commission voluntary services provided by 
a member of the Commission. 
(Pub. L. 103-3, title LII, §305, Feb. 5, 1993, 107 
Stat. 25.) 

0 2636. Termhation 
The Commission shall terminate 30 days after 

the date of the submission of the report of the 
Cornmission to Congress. 
(Pub. L. 103-3, title III, $306, Feb. 5, 1993, 107 
Stat. 25.) 

SUBCHAPTER 111-MISCELLANEOUS 
PROVISIONS 

8 2651. Effect on other laws 
(a) Federal and State antidiscrimination laws 

Nothing in this Act or any amendment made 
by this Act shall be construed to  modify or af- 
fect any Federal or State law prohibiting dis- 
crimination on the basis of race, religion, color, 
national origin, sex, age, or disability. 
(b) State and local laws 

Nothing in this Act or any amendment made 
by this Act shall be construed to  supersede any 
provision of any State or local law that provides 
greater family or medical leave rights than the 
rights established under this Act or any amend- 
ment made by this Act. 

(Pub. L. 103-3, title N, $401, Feb. 5, 1993, 107 
Stat. 26.) 

REFERENCES IN TEXT 

This Act, referred to in  text, is Pub. L. 103-3, Feb. 5, 
1993. 107 Stat. 6, known as the Family and Medical 
Leave Act of 1993, which enacted this chapter, sections 
60m and 60n of Title 2, The Congress, and sections 6381 
to 6387 of Title 5, Government Organization and Em- 
ployees, amended section 2105 of Title 5, and enacted 
provisions set out as notes under section 2601 of this 
title, For complete classification of this Act to the 
Code, see Short Title note set out under section 2601 of 
this title and Tables. 

EFFECTIVE DATE 

Subchapter effective 6 months after Feb. 5, 1993, see 
section 405(b)(l) of Pub. L. 103-3, set out as a note under 
section 2601 of this title. 

J 2652. Effect on existing employment benefits 
(a) More protective 

Nothing in this Act or any amendment made 
by this Act shall be construed to diminish the 
obligation of an employer to comply with any 
collective bargaining agreement or any employ- 
ment benefit program or plan that  provides 
greater family or medical leave rights to  em- 
ployees than the rights established under this 
Act or any amendment made by this Act. 
(b) Less protective 

The rights established for employees under 
this Act or any amendment made by this Act 
shall not be diminished by any collective bar- 
gaining agreement or any employment benefit 
program or plan. 
(Pub. L. 103-3, t i t le IV, $402, Feb. 5, 1993, 107 
Stat. 26.) 

REFERENCES IN T E X T  

This Act, referred to  in text, is Pub. L. 103-3, Feb. 5, 
1993, 107 Stat. 6, known as the Family and Medical 
Leave Act of 1993, which enacted this chapter, sections 
#m and 6On of Title 2, The Congress, and sections 6381 
to  6387 of Title 5, Government Organization and Em- 
ployees, amended section 2105 of Title 5, and enacted 
provisions set  out as notes under section 2601 of this 
title. For complete classification of this Act to the 
Code, see Short Title note set out under section 2601 of 
this t i t le and Tables. 

5 2653. Encouragement of more generous leave 

Nothing in this Act or any amendment made 
by this Act  shall be construed to  discourage ern- 
ployers from adopting or retaining leave policies 
more generous than any policies tha t  comply 
with the requirements under this Act or any 
amendment made by this Act. 
(Pub. L. 103-3, t i t le IV, §403, Feb. 5, 1993, 107 
Stat. 26.) 

REFERENCES IN TEXT 
This Act, referred t o  in text, is Pub. L. 103-3, Feb. 5, 

1993, 107 Stat. 6, known as the Family and Medical 
Leave Act of 1993, which enacted this chapter, sections 
60m and 6011 of Title 2, The Congress, and sections 6381 
to 6387 of Title 5, Government Organization and Em- 
ployees, amended section 2105 of Title 5, and enacted 
provisions set out as notes under section 2601 of this 
title, For complete classification of chis Act to the 
Code, see Short Title note set  out under section 2601 of 
this t i t le and Tables. 

policies 



$2654 TITLE 29-LABOR Page 602 

5 2654. Regulations 
The Secretary of Labor shall prescribe such 

regulations as are necessary to  carry out sub- 
chapter I of this chapter and this subchapter not 
later than 120 days after February 5,1993. 
(Pub. L. 103-3, title IV, $404, Feb. 5, 1993, 107 
Stat. 26.) 

CHAPTER 29-WORI(ERS TECHNOLOGY 
SKILL DmLOPMENT 

Sec. 
2701. Findings. 
2702. Purposes. 
2703. Definitions. 
2704. Grants. 

(a) In general. 
(b) Eligibility. 
(c) Use of amounts. 
(d) Terms of grants and non-Federal 

(el Evaluation. 
shares. 

2705. Identification and dissemination of best prac- 
tices. 

(a) In general. 
(b) Distribution. 

2706. Authorization of appropriations. 
(a) In general. 
(b) Availability. 

52701. findings 
The Congress finds and declares the following: 

(1) In an increasingly competitive world 
economy, the companies and nations that lead 
in the rapid development, commercialization, 
and application of new and advanced tech- 
nologies, and in the high-quality, competi- 
tively priced production of goods and services, 
will lead in economic growth, employment, 
and high living standards. 

(2) While the United States remains the 
world leader in science and invention, it has 
not done well in rapidly making the transition 
from achievement in its research laboratories 
t o  high-quality, competitively priced produc- 
tion of goods and services. This lag and the un- 
precedented competitive challenge that the 
United States has faced from abroad have con- 
tributed to a drop in  real wages and living 
standards. 

(3) Companies that are successfully competi- 
tive in the rapid development, commercializa- 
tion, application, and implementation of ad- 
vanced technologies, and in the successful de- 
livery of goods and services, recognize that 
worker participation and labor-management 
cooperation in  the deployment, application, 
and implementation of advanced workplace 
technologies make an important contribution 
to high-quality, competitively priced produc- 
tion of goods and services and in maintaining 
and improving real wages for workers. 

(4) The Federal Government has an impor- 
tant role in  encouraging and augmenting pri- 
vate sector efforts relating to  the develop- 
ment, application, manufacture, and deplog- 
ment of new and advanced technologies.. The 
role should be to- 

(A) work with private companies, States, 
worker organizations, nonprofit organiza- 
tions, and institutions of higher education 
t o  ensure the development, application, pro- 

duction, and implementation of new and ad- 
vanced technologies to  promote the im- 
provement of workers’ skills, wages, job se- 
curity, and working conditions, and a 
healthy environment; 
(B) encourage worker and worker organi- 

zation participation in the development, 
commercialization, evaluation, selection, 
application, and implementation of new and 
advanced technologies in the workplace; and 
(C) promote the use and integration of new 

and advanced technologies in  the workplace 
that enhance workers’ skills. 
(5) In working with the private sector to  pro- 

mote the technological leadership and eco- 
nomic growth of the United States, the Fed- 
eral Government has a responsibility to  en- 
sure that Federal technology programs help 
the United States to remain competitive and 
to  maintain and improve living standards and 
to  create and retain secure jobs in economi- 
cally stable communities. 

(Pub. L. 103-382, t i t le V, $542, Oct. 20, 1994, 108 
Stat. 4051.) 

SHORT TITLE 
Section 541 of Pub. L. 103-382 provided that: “This 

part [part D (58541547) of title V of Pub. L. 103-382, en- 
acting this chapter] may be cited as the ‘Workers Tech- 
nology Skill Development Act’.” 

STUDY AND REPORT ON THE “DIGJTAL DIVIDE” 
Pub. L. 1C6-313, title I, $115, Oct. 17, 2000, 114 Stat. 

1262, provided that: 
“(a) STUDY.-The Secretary of Commerce shall con- 

duct a review of existing public and private high-tech 
workforce training programs in the United States. 

“(b) REPORT.-Not later than 18 months after the date 
of enactment of this Act [Oct. 17, ZOOO], the Secretary 
of Commerce shall submit a report to Congress setting 
forth the findings of the study conducted under sub- 
section (a).” 

REPORT ON OLDER WORKERS IN INFORMATION 
TECHNOLOGY FIELD 

Pub. L. 105-277, div. C, title IV, 5417, Oct. 21, 1998, 112 
Stat. 2681-656, provided that: 

“(a) STvDY.-”he Director of the National Science 
Foundation shall enter into a contract with the Presi- 
dent of the National Academy of Sciences to conduct a 
study, using the best available data, assessing the 
status of older workers in the information technology 
field. The study shall consider the following: 

“(1) The existence and extent of age discrimination 
in the information technology workplace. 

“(2) The extent t o  which there is a difference, based 
on age, in- 

“(A) promotion and advancement; 
“(B) working hours; 
“(C) telecommuting; 
“(D) salary: and 
“(E) stock options, bonuses, and other benefits. 

“(3) The relationship between rates of advance- 
ment, promotion, and compensation to experience, 
skill level, education, and age. 

“(4) Differences in skill level on the basis of age. 
“(b) REPORT.-NOt later than October 1, 2000. the Di- 

rector of the National Science Foundation shall submit 
to the Committees on the Judiciary of the United 
States House of Representatives and the Senate a re- 
port containing the results of the study described in 
subsection (a).” 

REPORT ON HIGH TECHNOLOGY LABOR MARKET NEEDS 

Pub. L. 105-277, div. C, title IV, §4lS(a), Oct. 21, 19% 
112 Stat. 2681-656, provided that: 
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complaint under the Act, and agreed to and
signed by the parties.

I acknowledge that I have received a copy
of the above notice, and that it has been read
to me.

————————————————————————

(Date)
————————————————————————

(Signature)

[56 FR 9064, Mar. 4, 1991; 56 FR 14469, Apr. 10,
1991]

PART 825—THE FAMILY AND
MEDICAL LEAVE ACT OF 1993

Subpart A—What is the Family and Medi-
cal Leave Act, and to Whom Does It
Apply?

Sec.
825.100 What is the Family and Medical

Leave Act?
825.101 What is the purpose of the Act?
825.102 When was the Act effective?
825.103 How did the Act affect leave in

progress on, or taken before, the effec-
tive date of the Act?

825.104 What employers are covered by the
Act?

825.105 In determining whether an employer
is covered by FMLA, what does it mean
to employ 50 or more employees for each
working day during each of 20 or more
calendar workweeks in the current or
preceding calendar year?

825.106 How is ‘‘joint employment’’ treated
under FMLA?

825.107 What is meant by ‘‘successor in in-
terest’’?

825.108 What is a ‘‘public agency’’?
825.109 Are Federal agencies covered by

these regulations?
825.110 Which employees are ‘‘eligible’’ to

take leave under FMLA?
825.111 In determining if an employee is ‘‘el-

igible’’ under FMLA, how is the deter-
mination made whether the employer
employs 50 employees within 75 miles of
the worksite where the employee needing
leave is employed?

825.112 Under what kinds of circumstances
are employers required to grant family
or medical leave?

825.113 What do ‘‘spouse,’’ ‘‘parent,’’ and
‘‘son or daughter’’ mean for purposes of
an employee qualifying to take FMLA
leave?

825.114 What is a ‘‘serious health condition’’
entitling the employee to FMLA leave?

825.115 What does it mean that ‘‘the em-
ployee is unable to perform the functions
of the position of the employee’’?

825.116 What does it mean that an employee
is ‘‘needed to care for’’ a family member?

825.117 For an employee seeking intermit-
tent FMLA leave or leave on a reduced
leave schedule, what is meant by ‘‘the
medical necessity for’’ such leave?

825.118 What is a ‘‘health care provider’’?

Subpart B—What Leave Is an Employee
Entitled to Take Under the Family and
Medical Leave Act?

825.200 How much leave may an employee
take?

825.201 If leave is taken for the birth of a
child, or for placement of a child for
adoption or foster care, when must the
leave be concluded?

825.202 How much leave may a husband and
wife take if they are employed by the
same employer?

825.203 Does FMLA leave have to be taken
all at once, or can it be taken in parts?

825.204 May an employer transfer an em-
ployee to an ‘‘alternative position’’ in
order to accommodate intermittent
leave or a reduced leave schedule?

825.205 How does one determine the amount
of leave used where an employee takes
leave intermittently or on a reduced
leave schedule?

825.206 May an employer deduct hourly
amounts from an employee’s salary,
when providing unpaid leave under
FMLA, without affecting the employee’s
qualifications for exemption as an execu-
tive, administrative, or professional em-
ployee, or when utilizing the fluctuating
workweek method for payment of over-
time compensation, under the Fair Labor
Standards Act?

825.207 Is FMLA leave paid or unpaid?
825.208 Under what circumstances may an

employer designate leave, paid or unpaid,
as FMLA leave and, as a result, count it
against the employee’s total FMLA leave
entitlement?

825.209 Is an employee entitled to benefits
while using FMLA leave?

825.210 How may employees on FMLA leave
pay their share of health benefit pre-
miums?

825.211 What special health benefits mainte-
nance rules apply to multi-employer
health plans?

825.212 What are the consequences of an em-
ployee’s failure to make timely health
plan premium payments?

825.213 May an employer recover costs it in-
curred for maintaining ‘‘group health
plan’’ or non-health benefits coverage
during FMLA leave?

825.214 What are an employee’s rights on re-
turning to work from FMLA leave?

825.215 What is an equivalent position?
825.216 Are there any limitations on an em-

ployer’s obligation to reinstate an em-
ployee?

825.217 What is a ‘‘key employee’’?
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825.218 What does ‘‘substantial and grievous
economic injury’’ mean?

825.219 What are the rights of a key em-
ployee?

825.220 How are employees protected who
request leave or otherwise assert FMLA
rights?

Subpart C—How Do Employees Learn of
Their FMLA Rights and Obligations, and
What Can an Employer Require of an
Employee?

825.300 What posting requirements does the
Act place on employers?

825.301 What other notices to employees are
required of employers under the FMLA?

825.302 What notice does an employee have
to give an employer when the need for
FMLA leave is foreseeable?

825.303 What are the requirements for an
employee to furnish notice to an em-
ployer where the need for FMLA leave is
not foreseeable?

825.304 What recourse do employers have if
employees fail to provide the required
notice?

825.305 When must an employee provide
medical certification to support FMLA
leave?

825.306 How much information may be re-
quired in medical certifications of a seri-
ous health condition?

825.307 What may an employer do if it ques-
tions the adequacy of a medical certifi-
cation?

825.308 Under what circumstances may an
employer request subsequent recertifi-
cations of medical conditions?

825.309 What notice may an employer re-
quire regarding an employee’s intent to
return to work?

825.310 Under what circumstances may an
employer require that an employee sub-
mit a medical certification that the em-
ployee is able (or unable) to return to
work (e.g., a ‘‘fitness-for-duty’’ report)?

825.311 What happens if an employee fails to
satisfy the medical certification require-
ments?

825.312 Under what circumstances may a
covered employer refuse to provide
FMLA leave or reinstatement to eligible
employees?

Subpart D—What Enforcement
Mechanisms Does FMLA Provide?

825.400 What can employees do who believe
that their rights under FMLA have been
violated?

825.401 Where may an employee file a com-
plaint of FMLA violations with the Fed-
eral government?

825.402 How is an employer notified of a vio-
lation of the posting requirement?

825.403 How may an employer appeal the as-
sessment of a penalty for willful viola-
tion of the posting requirement?

825.404 What are the consequences of an em-
ployer not paying the penalty assess-
ment after a final order is issued?

Subpart E—What Records Must be Kept to
Comply With the FMLA?

825.500 What Records must an employer
keep to comply with the FMLA?

Subpart F—What Special Rules Apply to
Employees of Schools?

825.600 To whom do the special rules apply?
825.601 What limitations apply to the tak-

ing of intermittent leave or leave on a
reduced leave schedule?

825.602 What limitations apply to the tak-
ing of leave near the end of an academic
term?

825.603 Is all leave taken during ‘‘periods of
a particular duration’’ counted against
the FMLA leave entitlement?

825.604 What special rules apply to restora-
tion to ‘‘an equivalent position?’’

Subpart G—How do Other Laws, Employer
Practices, and Collective Bargaining
Agreements Affect Employee Rights
Under FMLA?

825.700 What if an employer provides more
generous benefits than required by
FMLA?

825.701 Do State laws providing family and
medical leave still apply?

825.702 How does FMLA affect Federal and
State anti-discrimination laws?

Subpart H—Definitions

825.800 Definitions.

APPENDIX A TO PART 825—INDEX

APPENDIX B TO PART 825—CERTIFICATION OF
HEALTH CARE PROVIDER

APPENDIX C TO PART 825—NOTICE TO EMPLOY-
EES OF RIGHTS UNDER FMLA (WH PUBLICA-
TION 1420)

APPENDIX D TO PART 825—PROTOTYPE NOTICE:
EMPLOYER RESPONSE TO EMPLOYEE RE-
QUEST FOR FAMILY AND MEDICAL LEAVE
(FORM WH–381)

APPENDIX E TO PART 825—IRS NOTICE DIS-
CUSSING RELATIONSHIP BETWEEN FMLA AND
COBRA

AUTHORITY: 29 U.S.C. 2654; Secretary’s
Order 1–93 (58 FR 21190).

SOURCE: 60 FR 2237, Jan. 6, 1995, unless oth-
erwise noted.
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Subpart A—What is the Family
and Medical Leave Act, and
to Whom Does It Apply?

§ 825.100 What is the Family and Medi-
cal Leave Act?

(a) The Family and Medical Leave
Act of 1993 (FMLA or Act) allows ‘‘eli-
gible’’ employees of a covered employer
to take job-protected, unpaid leave, or
to substitute appropriate paid leave if
the employee has earned or accrued it,
for up to a total of 12 workweeks in any
12 months because of the birth of a
child and to care for the newborn child,
because of the placement of a child
with the employee for adoption or fos-
ter care, because the employee is need-
ed to care for a family member (child,
spouse, or parent) with a serious health
condition, or because the employee’s
own serious health condition makes
the employee unable to perform the
functions of his or her job (see
§ 825.306(b)(4)). In certain cases, this
leave may be taken on an intermittent
basis rather than all at once, or the
employee may work a part-time sched-
ule.

(b) An employee on FMLA leave is
also entitled to have health benefits
maintained while on leave as if the em-
ployee had continued to work instead
of taking the leave. If an employee was
paying all or part of the premium pay-
ments prior to leave, the employee
would continue to pay his or her share
during the leave period. The employer
may recover its share only if the em-
ployee does not return to work for a
reason other than the serious health
condition of the employee or the em-
ployee’s immediate family member, or
another reason beyond the employee’s
control.

(c) An employee generally has a right
to return to the same position or an
equivalent position with equivalent
pay, benefits and working conditions at
the conclusion of the leave. The taking
of FMLA leave cannot result in the
loss of any benefit that accrued prior
to the start of the leave.

(d) The employer has a right to 30
days advance notice from the employee
where practicable. In addition, the em-
ployer may require an employee to sub-
mit certification from a health care
provider to substantiate that the leave

is due to the serious health condition
of the employee or the employee’s im-
mediate family member. Failure to
comply with these requirements may
result in a delay in the start of FMLA
leave. Pursuant to a uniformly applied
policy, the employer may also require
that an employee present a certifi-
cation of fitness to return to work
when the absence was caused by the
employee’s serious health condition
(see § 825.311(c)). The employer may
delay restoring the employee to em-
ployment without such certificate re-
lating to the health condition which
caused the employee’s absence.

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]

§ 825.101 What is the purpose of the
Act?

(a) FMLA is intended to allow em-
ployees to balance their work and fam-
ily life by taking reasonable unpaid
leave for medical reasons, for the birth
or adoption of a child, and for the care
of a child, spouse, or parent who has a
serious health condition. The Act is in-
tended to balance the demands of the
workplace with the needs of families,
to promote the stability and economic
security of families, and to promote
national interests in preserving family
integrity. It was intended that the Act
accomplish these purposes in a manner
that accommodates the legitimate in-
terests of employers, and in a manner
consistent with the Equal Protection
Clause of the Fourteenth Amendment
in minimizing the potential for em-
ployment discrimination on the basis
of sex, while promoting equal employ-
ment opportunity for men and women.

(b) The enactment of FMLA was
predicated on two fundamental con-
cerns—the needs of the American
workforce, and the development of
high-performance organizations. In-
creasingly, America’s children and el-
derly are dependent upon family mem-
bers who must spend long hours at
work. When a family emergency arises,
requiring workers to attend to seri-
ously-ill children or parents, or to
newly-born or adopted infants, or even
to their own serious illness, workers
need reassurance that they will not be
asked to choose between continuing
their employment, and meeting their
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personal and family obligations or
tending to vital needs at home.

(c) The FMLA is both intended and
expected to benefit employers as well
as their employees. A direct correla-
tion exists between stability in the
family and productivity in the work-
place. FMLA will encourage the devel-
opment of high-performance organiza-
tions. When workers can count on du-
rable links to their workplace they are
able to make their own full commit-
ments to their jobs. The record of hear-
ings on family and medical leave indi-
cate the powerful productive advan-
tages of stable workplace relationships,
and the comparatively small costs of
guaranteeing that those relationships
will not be dissolved while workers at-
tend to pressing family health obliga-
tions or their own serious illness.

§ 825.102 When was the Act effective?

(a) The Act became effective on Au-
gust 5, 1993, for most employers. If a
collective bargaining agreement was in
effect on that date, the Act’s effective
date was delayed until February 5, 1994,
or the date the agreement expired,
whichever date occurred sooner. This
delayed effective date was applicable
only to employees covered by a collec-
tive bargaining agreement that was in
effect on August 5, 1993, and not, for ex-
ample, to employees outside the bar-
gaining unit. Application of FMLA to
collective bargaining agreements is
discussed further in § 825.700(c).

(b) The period prior to the Act’s ef-
fective date must be considered in de-
termining employer coverage and em-
ployee eligibility. For example, as dis-
cussed further below, an employer with
no collective bargaining agreements in
effect as of August 5, 1993, must count
employees/workweeks for calendar
year 1992 and calendar year 1993. If 50
or more employees were employed dur-
ing 20 or more workweeks in either 1992
or 1993(through August 5, 1993), the em-
ployer was covered under FMLA on Au-
gust 5, 1993. If not, the employer was
not covered on August 5, 1993, but must
continue to monitor employment lev-
els each workweek remaining in 1993
and thereafter to determine if and
when it might become covered.

§ 825.103 How did the Act affect leave
in progress on, or taken before, the
effective date of the Act?

(a) An eligible employee’s right to
take FMLA leave began on the date
that the Act went into effect for the
employer (see the discussion of differ-
ing effective dates for collective bar-
gaining agreements in §§ 825.102(a) and
825.700(c)). Any leave taken prior to the
Act’s effective date may not be counted
for purposes of FMLA. If leave qualify-
ing as FMLA leave was underway prior
to the effective date of the Act and
continued after the Act’s effective
date, only that portion of leave taken
on or after the Act’s effective date may
be counted against the employee’s
leave entitlement under the FMLA.

(b) If an employer-approved leave was
underway when the Act took effect, no
further notice would be required of the
employee unless the employee re-
quested an extension of the leave. For
leave which commenced on the effec-
tive date or shortly thereafter, such
notice must have been given which was
practicable, considering the
foreseeability of the need for leave and
the effective date of the statute.

(c) Starting on the Act’s effective
date, an employee is entitled to FMLA
leave if the reason for the leave is
qualifying under the Act, even if the
event occasioning the need for leave
(e.g., the birth of a child) occurred be-
fore the effective date (so long as any
other requirements are satisfied).

§ 825.104 What employers are covered
by the Act?

(a) An employer covered by FMLA is
any person engaged in commerce or in
any industry or activity affecting com-
merce, who employs 50 or more em-
ployees for each working day during
each of 20 or more calendar workweeks
in the current or preceding calendar
year. Employers covered by FMLA also
include any person acting, directly or
indirectly, in the interest of a covered
employer to any of the employees of
the employer, any successor in interest
of a covered employer, and any public
agency. Public agencies are covered
employers without regard to the num-
ber of employees employed. Public as
well as private elementary and second-
ary schools are also covered employers
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without regard to the number of em-
ployees employed. (See § 825.600.)

(b) The terms ‘‘commerce’’ and ‘‘in-
dustry affecting commerce’’ are de-
fined in accordance with section 501(1)
and (3) of the Labor Management Rela-
tions Act of 1947 (LMRA) (29 U.S.C. 142
(1) and (3)), as set forth in the defini-
tions at section 825.800 of this part. For
purposes of the FMLA, employers who
meet the 50-employee coverage test are
deemed to be engaged in commerce or
in an industry or activity affecting
commerce.

(c) Normally the legal entity which
employs the employee is the employer
under FMLA. Applying this principle, a
corporation is a single employer rather
than its separate establishments or di-
visions.

(1) Where one corporation has an
ownership interest in another corpora-
tion, it is a separate employer unless it
meets the ‘‘joint employment’’ test dis-
cussed in § 825.106, or the ‘‘integrated
employer’’ test contained in paragraph
(c)(2) of this section.

(2) Separate entities will be deemed
to be parts of a single employer for
purposes of FMLA if they meet the ‘‘in-
tegrated employer’’ test. Where this
test is met, the employees of all enti-
ties making up the integrated em-
ployer will be counted in determining
employer coverage and employee eligi-
bility. A determination of whether or
not separate entities are an integrated
employer is not determined by the ap-
plication of any single criterion, but
rather the entire relationship is to be
reviewed in its totality. Factors con-
sidered in determining whether two or
more entities are an integrated em-
ployer include:

(i) Common management;
(ii) Interrelation between operations;
(iii) Centralized control of labor rela-

tions; and
(iv) Degree of common ownership/fi-

nancial control.
(d) An ‘‘employer’’ includes any per-

son who acts directly or indirectly in
the interest of an employer to any of
the employer’s employees. The defini-
tion of ‘‘employer’’ in section 3(d) of
the Fair Labor Standards Act (FLSA),
29 U.S.C. 203(d), similarly includes any
person acting directly or indirectly in
the interest of an employer in relation

to an employee. As under the FLSA,
individuals such as corporate officers
‘‘acting in the interest of an employer’’
are individually liable for any viola-
tions of the requirements of FMLA.

§ 825.105 In determining whether an
employer is covered by FMLA, what
does it mean to employ 50 or more
employees for each working day
during each of 20 or more calendar
workweeks in the current or pre-
ceding calendar year?

(a) The definition of ‘‘employ’’ for
purposes of FMLA is taken from the
Fair Labor Standards Act, § 3(g). The
courts have made it clear that the em-
ployment relationship under the FLSA
is broader than the traditional com-
mon law concept of master and serv-
ant. The difference between the em-
ployment relationship under the FLSA
and that under the common law arises
from the fact that the term ‘‘employ’’
as defined in the Act includes ‘‘to suf-
fer or permit to work’’. The courts
have indicated that, while ‘‘to permit’’
requires a more positive action than
‘‘to suffer’’, both terms imply much
less positive action than required by
the common law. Mere knowledge by
an employer of work done for the em-
ployer by another is sufficient to cre-
ate the employment relationship under
the Act. The courts have said that
there is no definition that solves all
problems as to the limitations of the
employer-employee relationship under
the Act; and that determination of the
relation cannot be based on ‘‘isolated
factors’’ or upon a single characteristic
or ‘‘technical concepts’’, but depends
‘‘upon the circumstances of the whole
activity’’ including the underlying
‘‘economic reality.’’ In general an em-
ployee, as distinguished from an inde-
pendent contractor who is engaged in a
business of his/her own, is one who
‘‘follows the usual path of an em-
ployee’’ and is dependent on the busi-
ness which he/she serves.

(b) Any employee whose name ap-
pears on the employer’s payroll will be
considered employed each working day
of the calendar week, and must be
counted whether or not any compensa-
tion is received for the week. However,
the FMLA applies only to employees
who are employed within any State of
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the United States, the District of Co-
lumbia or any Territory or possession
of the United States. Employees who
are employed outside these areas are
not counted for purposes of determin-
ing employer coverage or employee eli-
gibility.

(c) Employees on paid or unpaid
leave, including FMLA leave, leaves of
absence, disciplinary suspension, etc.,
are counted as long as the employer
has a reasonable expectation that the
employee will later return to active
employment. If there is no employer/
employee relationship (as when an em-
ployee is laid off, whether temporarily
or permanently) such individual is not
counted. Part-time employees, like
full-time employees, are considered to
be employed each working day of the
calendar week, as long as they are
maintained on the payroll.

(d) An employee who does not begin
to work for an employer until after the
first working day of a calendar week,
or who terminates employment before
the last working day of a calendar
week, is not considered employed on
each working day of that calendar
week.

(e) A private employer is covered if it
maintained 50 or more employees on
the payroll during 20 or more calendar
workweeks (not necessarily consecu-
tive workweeks) in either the current
or the preceding calendar year.

(f) Once a private employer meets the
50 employees/20 workweeks threshold,
the employer remains covered until it
reaches a future point where it no
longer has employed 50 employees for
20 (nonconsecutive) workweeks in the
current and preceding calendar year.
For example, if an employer who met
the 50 employees/20 workweeks test in
the calendar year as of August 5, 1993,
subsequently dropped below 50 employ-
ees before the end of 1993 and continued
to employ fewer than 50 employees in
all workweeks throughout calendar
year 1994, the employer would continue
to be covered throughout calendar year
1994 because it met the coverage cri-
teria for 20 workweeks of the preceding
(i.e., 1993) calendar year.

§ 825.106 How is ‘‘joint employment’’
treated under FMLA?

(a) Where two or more businesses ex-
ercise some control over the work or
working conditions of the employee,
the businesses may be joint employers
under FMLA. Joint employers may be
separate and distinct entities with sep-
arate owners, managers and facilities.
Where the employee performs work
which simultaneously benefits two or
more employers, or works for two or
more employers at different times dur-
ing the workweek, a joint employment
relationship generally will be consid-
ered to exist in situations such as:

(1) Where there is an arrangement be-
tween employers to share an employ-
ee’s services or to interchange employ-
ees;

(2) Where one employer acts directly
or indirectly in the interest of the
other employer in relation to the em-
ployee; or,

(3) Where the employers are not com-
pletely disassociated with respect to
the employee’s employment and may
be deemed to share control of the em-
ployee, directly or indirectly, because
one employer controls, is controlled
by, or is under common control with
the other employer.

(b) A determination of whether or
not a joint employment relationship
exists is not determined by the applica-
tion of any single criterion, but rather
the entire relationship is to be viewed
in its totality. For example, joint em-
ployment will ordinarily be found to
exist when a temporary or leasing
agency supplies employees to a second
employer.

(c) In joint employment relation-
ships, only the primary employer is re-
sponsible for giving required notices to
its employees, providing FMLA leave,
and maintenance of health benefits.
Factors considered in determining
which is the ‘‘primary’’ employer in-
clude authority/responsibility to hire
and fire, assign/place the employee,
make payroll, and provide employment
benefits. For employees of temporary
help or leasing agencies, for example,
the placement agency most commonly
would be the primary employer.
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(d) Employees jointly employed by
two employers must be counted by
both employers, whether or not main-
tained on one of the employer’s pay-
roll, in determining employer coverage
and employee eligibility. For example,
an employer who jointly employs 15
workers from a leasing or temporary
help agency and 40 permanent workers
is covered by FMLA. An employee on
leave who is working for a secondary
employer is considered employed by
the secondary employer, and must be
counted for coverage and eligibility
purposes, as long as the employer has a
reasonable expectation that that em-
ployee will return to employment with
that employer.

(e) Job restoration is the primary re-
sponsibility of the primary employer.
The secondary employer is responsible
for accepting the employee returning
from FMLA leave in place of the re-
placement employee if the secondary
employer continues to utilize an em-
ployee from the temporary or leasing
agency, and the agency chooses to
place the employee with the secondary
employer. A secondary employer is also
responsible for compliance with the
prohibited acts provisions with respect
to its temporary/leased employees,
whether or not the secondary employer
is covered by FMLA (see § 825.220(a)).
The prohibited acts include prohibi-
tions against interfering with an em-
ployee’s attempt to exercise rights
under the Act, or discharging or dis-
criminating against an employee for
opposing a practice which is unlawful
under FMLA. A covered secondary em-
ployer will be responsible for compli-
ance with all the provisions of the
FMLA with respect to its regular, per-
manent workforce.

§ 825.107 What is meant by ‘‘successor
in interest’’?

(a) For purposes of FMLA, in deter-
mining whether an employer is covered
because it is a ‘‘successor in interest’’
to a covered employer, the factors used
under Title VII of the Civil Rights Act
and the Vietnam Era Veterans’ Adjust-
ment Act will be considered. However,
unlike Title VII, whether the successor
has notice of the employee’s claim is
not a consideration. Notice may be rel-
evant, however, in determining succes-

sor liability for violations of the prede-
cessor. The factors to be considered in-
clude:

(1) Substantial continuity of the same
business operations;

(2) Use of the same plant;
(3) Continuity of the work force;
(4) Similarity of jobs and working condi-

tions;
(5) Similarity of supervisory personnel;
(6) Similarity in machinery, equipment,

and production methods;
(7) Similarity of products or services; and
(8) The ability of the predecessor to pro-

vide relief.

(b) A determination of whether or
not a ‘‘successor in interest’’ exists is
not determined by the application of
any single criterion, but rather the en-
tire circumstances are to be viewed in
their totality.

(c) When an employer is a ‘‘successor
in interest,’’ employees’ entitlements
are the same as if the employment by
the predecessor and successor were
continuous employment by a single
employer. For example, the successor,
whether or not it meets FMLA cov-
erage criteria, must grant leave for eli-
gible employees who had provided ap-
propriate notice to the predecessor, or
continue leave begun while employed
by the predecessor, including mainte-
nance of group health benefits during
the leave and job restoration at the
conclusion of the leave. A successor
which meets FMLA’s coverage criteria
must count periods of employment and
hours worked for the predecessor for
purposes of determining employee eli-
gibility for FMLA leave.

§ 825.108 What is a ‘‘public agency’’?
(a) An ‘‘employer’’ under FMLA in-

cludes any ‘‘public agency,’’ as defined
in section 3(x) of the Fair Labor Stand-
ards Act, 29 U.S.C. 203(x). Section 3(x)
of the FLSA defines ‘‘public agency’’ as
the government of the United States;
the government of a State or political
subdivision of a State; or an agency of
the United States, a State, or a politi-
cal subdivision of a State, or any inter-
state governmental agency. ‘‘State’’ is
further defined in Section 3(c) of the
FLSA to include any State of the
United States, the District of Colum-
bia, or any Territory or possession of
the United States.
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(b) The determination of whether an
entity is a ‘‘public’’ agency, as distin-
guished from a private employer, is de-
termined by whether the agency has
taxing authority, or whether the chief
administrative officer or board, etc., is
elected by the voters-at-large or their
appointment is subject to approval by
an elected official.

(c)(1) A State or a political subdivi-
sion of a State constitutes a single
public agency and, therefore, a single
employer for purposes of determining
employee eligibility. For example, a
State is a single employer; a county is
a single employer; a city or town is a
single employer. Where there is any
question about whether a public entity
is a public agency, as distinguished
from a part of another public agency,
the U.S. Bureau of the Census’ ‘‘Census
of Governments’’ will be determina-
tive, except for new entities formed
since the most recent publication of
the ‘‘Census.’’ For new entities, the cri-
teria used by the Bureau of Census will
be used to determine whether an entity
is a public agency or a part of another
agency, including existence as an orga-
nized entity, governmental character,
and substantial autonomy of the en-
tity.

(2) The Census Bureau takes a census
of governments at 5-year intervals.
Volume I, Government Organization,
contains the official counts of the num-
ber of State and local governments. It
includes tabulations of governments by
State, type of government, size, and
county location. Also produced is a
universe list of governmental units,
classified according to type of govern-
ment. Copies of Volume I, Government
Organization, and subsequent volumes
are available from the Superintendent
of Documents, U.S. Government Print-
ing Office, Washington, D.C., 20402, U.S.
Department of Commerce District Of-
fices, or can be found in Regional and
selective depository libraries. For a
list of all depository libraries, write to
the Government Printing Office, 710 N.
Capitol St., NW, Washington, D.C.
20402.

(d) All public agencies are covered by
FMLA regardless of the number of em-
ployees; they are not subject to the
coverage threshold of 50 employees car-
ried on the payroll each day for 20 or

more weeks in a year. However, em-
ployees of public agencies must meet
all of the requirements of eligibility,
including the requirement that the em-
ployer (e.g., State) employ 50 employ-
ees at the worksite or within 75 miles.

§ 825.109 Are Federal agencies covered
by these regulations?

(a) Most employees of the govern-
ment of the United States, if they are
covered by the FMLA, are covered
under Title II of the FMLA (incor-
porated in Title V, Chapter 63, Sub-
chapter 5 of the United States Code)
which is administered by the U.S. Of-
fice of Personnel Management (OPM).
OPM has separate regulations at 5 CFR
Part 630, Subpart L. In addition, em-
ployees of the Senate and House of
Representatives are covered by Title V
of the FMLA.

(b) The Federal Executive Branch
employees within the jurisdiction of
these regulations include:

(1) Employees of the Postal Service;
(2) Employees of the Postal Rate

Commission;
(3) A part-time employee who does

not have an established regular tour of
duty during the administrative work-
week; and,

(4) An employee serving under an
intermittent appointment or tem-
porary appointment with a time limi-
tation of one year or less.

(c) Employees of other Federal execu-
tive agencies are also covered by these
regulations if they are not covered by
Title II of FMLA.

(d) Employees of the legislative or ju-
dicial branch of the United States are
covered by these regulations only if
they are employed in a unit which has
employees in the competitive service.
Examples include employees of the
Government Printing Office and the
U.S. Tax Court.

(e) For employees covered by these
regulations, the U.S. Government con-
stitutes a single employer for purposes
of determining employee eligibility.
These employees must meet all of the
requirements for eligibility, including
the requirement that the Federal Gov-
ernment employ 50 employees at the
worksite or within 75 miles.
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§ 825.110 Which employees are ‘‘eligi-
ble’’ to take leave under FMLA?

(a) An ‘‘eligible employee’’ is an em-
ployee of a covered employer who:

(1) Has been employed by the em-
ployer for at least 12 months, and

(2) Has been employed for at least
1,250 hours of service during the 12-
month period immediately preceding
the commencement of the leave, and

(3) Is employed at a worksite where
50 or more employees are employed by
the employer within 75 miles of that
worksite. (See § 825.105(a) regarding em-
ployees who work outside the U.S.)

(b) The 12 months an employee must
have been employed by the employer
need not be consecutive months. If an
employee is maintained on the payroll
for any part of a week, including any
periods of paid or unpaid leave (sick,
vacation) during which other benefits
or compensation are provided by the
employer (e.g., workers’ compensation,
group health plan benefits, etc.), the
week counts as a week of employment.
For purposes of determining whether
intermittent/occasional/casual employ-
ment qualifies as ‘‘at least 12 months,’’
52 weeks is deemed to be equal to 12
months.

(c) Whether an employee has worked
the minimum 1,250 hours of service is
determined according to the principles
established under the Fair Labor
Standards Act (FLSA) for determining
compensable hours of work (see 29 CFR
Part 785). The determining factor is the
number of hours an employee has
worked for the employer within the
meaning of the FLSA. The determina-
tion is not limited by methods of rec-
ordkeeping, or by compensation agree-
ments that do not accurately reflect
all of the hours an employee has
worked for or been in service to the
employer. Any accurate accounting of
actual hours worked under FLSA’s
principles may be used. In the event an
employer does not maintain an accu-
rate record of hours worked by an em-
ployee, including for employees who
are exempt from FLSA’s requirement
that a record be kept of their hours
worked (e.g., bona fide executive, ad-
ministrative, and professional employ-
ees as defined in FLSA Regulations, 29
CFR Part 541), the employer has the
burden of showing that the employee

has not worked the requisite hours. In
the event the employer is unable to
meet this burden the employee is
deemed to have met this test. See also
§ 825.500(f). For this purpose, full-time
teachers (see § 825.800 for definition) of
an elementary or secondary school sys-
tem, or institution of higher education,
or other educational establishment or
institution are deemed to meet the
1,250 hour test. An employer must be
able to clearly demonstrate that such
an employee did not work 1,250 hours
during the previous 12 months in order
to claim that the employee is not ‘‘eli-
gible’’ for FMLA leave.

(d) The determinations of whether an
employee has worked for the employer
for at least 1,250 hours in the past 12
months and has been employed by the
employer for a total of at least 12
months must be made as of the date
leave commences. If an employee noti-
fies the employer of need for FMLA
leave before the employee meets these
eligibility criteria, the employer must
either confirm the employee’s eligi-
bility based upon a projection that the
employee will be eligible on the date
leave would commence or must advise
the employee when the eligibility re-
quirement is met. If the employer con-
firms eligibility at the time the notice
for leave is received, the employer may
not subsequently challenge the em-
ployee’s eligibility. In the latter case,
if the employer does not advise the em-
ployee whether the employee is eligible
as soon as practicable (i.e., two busi-
ness days absent extenuating cir-
cumstances) after the date employee
eligibility is determined, the employee
will have satisfied the notice require-
ments and the notice of leave is consid-
ered current and outstanding until the
employer does advise. If the employer
fails to advise the employee whether
the employee is eligible prior to the
date the requested leave is to com-
mence, the employee will be deemed el-
igible. The employer may not, then,
deny the leave. Where the employee
does not give notice of the need for
leave more than two business days
prior to commencing leave, the em-
ployee will be deemed to be eligible if
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the employer fails to advise the em-
ployee that the employee is not eligi-
ble within two business days of receiv-
ing the employee’s notice.

(e) The period prior to the FMLA’s
effective date must be considered in de-
termining employee’s eligibility.

(f) Whether 50 employees are em-
ployed within 75 miles to ascertain an
employee’s eligibility for FMLA bene-
fits is determined when the employee
gives notice of the need for leave.
Whether the leave is to be taken at one
time or on an intermittent or reduced
leave schedule basis, once an employee
is determined eligible in response to
that notice of the need for leave, the
employee’s eligibility is not affected by
any subsequent change in the number
of employees employed at or within 75
miles of the employee’s worksite, for
that specific notice of the need for
leave. Similarly, an employer may not
terminate employee leave that has al-
ready started if the employee-count
drops below 50. For example, if an em-
ployer employs 60 employees in Au-
gust, but expects that the number of
employees will drop to 40 in December,
the employer must grant FMLA bene-
fits to an otherwise eligible employee
who gives notice of the need for leave
in August for a period of leave to begin
in December.

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]

§ 825.111 In determining if an em-
ployee is ‘‘eligible’’ under FMLA,
how is the determination made
whether the employer employs 50
employees within 75 miles of the
worksite where the employee need-
ing leave is employed?

(a) Generally, a worksite can refer to
either a single location or a group of
contiguous locations. Structures which
form a campus or industrial park, or
separate facilities in proximity with
one another, may be considered a sin-
gle site of employment. On the other
hand, there may be several single sites
of employment within a single build-
ing, such as an office building, if sepa-
rate employers conduct activities with-
in the building. For example, an office
building with 50 different businesses as
tenants will contain 50 sites of employ-
ment. The offices of each employer will

be considered separate sites of employ-
ment for purposes of FMLA. An em-
ployee’s worksite under FMLA will or-
dinarily be the site the employee re-
ports to or, if none, from which the em-
ployee’s work is assigned.

(1) Separate buildings or areas which
are not directly connected or in imme-
diate proximity are a single worksite if
they are in reasonable geographic prox-
imity, are used for the same purpose,
and share the same staff and equip-
ment. For example, if an employer
manages a number of warehouses in a
metropolitan area but regularly shifts
or rotates the same employees from
one building to another, the multiple
warehouses would be a single worksite.

(2) For employees with no fixed work-
site, e.g., construction workers, trans-
portation workers (e.g., truck drivers,
seamen, pilots), salespersons, etc., the
‘‘worksite’’ is the site to which they
are assigned as their home base, from
which their work is assigned, or to
which they report. For example, if a
construction company headquartered
in New Jersey opened a construction
site in Ohio, and set up a mobile trailer
on the construction site as the compa-
ny’s on-site office, the construction
site in Ohio would be the worksite for
any employees hired locally who report
to the mobile trailer/company office
daily for work assignments, etc. If that
construction company also sent per-
sonnel such as job superintendents,
foremen, engineers, an office manager,
etc., from New Jersey to the job site in
Ohio, those workers sent from New Jer-
sey continue to have the headquarters
in New Jersey as their ‘‘worksite.’’ The
workers who have New Jersey as their
worksite would not be counted in de-
termining eligibility of employees
whose home base is the Ohio worksite,
but would be counted in determining
eligibility of employees whose home
base is New Jersey. For transportation
employees, their worksite is the termi-
nal to which they are assigned, report
for work, depart, and return after com-
pletion of a work assignment. For ex-
ample, an airline pilot may work for an
airline with headquarters in New York,
but the pilot regularly reports for duty
and originates or begins flights from
the company’s facilities located in an

VerDate 10<AUG>98 09:46 Aug 11, 1998 Jkt 179109 PO 00000 Frm 00774 Fmt 8010 Sfmt 8010 E:\TEMP\179109T.XXX chick PsN: 179109T



783

Wage and Hour Division, Labor § 825.112

airport in Chicago and returns to Chi-
cago at the completion of one or more
flights to go off duty. The pilot’s work-
site is the facility in Chicago. An em-
ployee’s personal residence is not a
worksite in the case of employees such
as salespersons who travel a sales terri-
tory and who generally leave to work
and return from work to their personal
residence, or employees who work at
home, as under the new concept of
flexiplace. Rather, their worksite is the
office to which the report and from
which assignments are made.

(3) For purposes of determining that
employee’s eligibility, when an em-
ployee is jointly employed by two or
more employers (see § 825.106), the em-
ployee’s worksite is the primary em-
ployer’s office from which the em-
ployee is assigned or reports. The em-
ployee is also counted by the secondary
employer to determine eligibility for
the secondary employer’s full-time or
permanent employees.

(b) The 75-mile distance is measured
by surface miles, using surface trans-
portation over public streets, roads,
highways and waterways, by the short-
est route from the facility where the
eligible employee needing leave is em-
ployed. Absent available surface trans-
portation between worksites, the dis-
tance is measured by using the most
frequently utilized mode of transpor-
tation (e.g., airline miles).

(c) The determination of how many
employees are employed within 75
miles of the worksite of an employee is
based on the number of employees
maintained on the payroll. Employees
of educational institutions who are em-
ployed permanently or who are under
contract are ‘‘maintained on the pay-
roll’’ during any portion of the year
when school is not in session. See
§ 825.105(c).

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]

§ 825.112 Under what kinds of cir-
cumstances are employers required
to grant family or medical leave?

(a) Employers covered by FMLA are
required to grant leave to eligible em-
ployees:

(1) For birth of a son or daughter, and
to care for the newborn child;

(2) For placement with the employee
of a son or daughter for adoption or
foster care;

(3) To care for the employee’s spouse,
son, daughter, or parent with a serious
health condition; and

(4) Because of a serious health condi-
tion that makes the employee unable
to perform the functions of the employ-
ee’s job.

(b) The right to take leave under
FMLA applies equally to male and fe-
male employees. A father, as well as a
mother, can take family leave for the
birth, placement for adoption or foster
care of a child.

(c) Circumstances may require that
FMLA leave begin before the actual
date of birth of a child. An expectant
mother may take FMLA leave pursu-
ant to paragraph (a)(4) of this section
before the birth of the child for pre-
natal care or if her condition makes
her unable to work.

(d) Employers covered by FMLA are
required to grant FMLA leave pursuant
to paragraph (a)(2) of this section be-
fore the actual placement or adoption
of a child if an absence from work is re-
quired for the placement for adoption
or foster care to proceed. For example,
the employee may be required to at-
tend counselling sessions, appear in
court, consult with his or her attorney
or the doctor(s) representing the birth
parent, or submit to a physical exam-
ination. The source of an adopted child
(e.g., whether from a licensed place-
ment agency or otherwise) is not a fac-
tor in determining eligibility for leave
for this purpose.

(e) Foster care is 24-hour care for
children in substitution for, and away
from, their parents or guardian. Such
placement is made by or with the
agreement of the State as a result of a
voluntary agreement between the par-
ent or guardian that the child be re-
moved from the home, or pursuant to a
judicial determination of the necessity
for foster care, and involves agreement
between the State and foster family
that the foster family will take care of
the child. Although foster care may be
with relatives of the child, State action
is involved in the removal of the child
from parental custody.
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(f) In situations where the employer/
employee relationship has been inter-
rupted, such as an employee who has
been on layoff, the employee must be
recalled or otherwise be re-employed
before being eligible for FMLA leave.
Under such circumstances, an eligible
employee is immediately entitled to
further FMLA leave for a qualifying
reason.

(g) FMLA leave is available for treat-
ment for substance abuse provided the
conditions of § 825.114 are met. How-
ever, treatment for substance abuse
does not prevent an employer from
taking employment action against an
employee. The employer may not take
action against the employee because
the employee has exercised his or her
right to take FMLA leave for treat-
ment. However, if the employer has an
established policy, applied in a non-dis-
criminatory manner that has been
communicated to all employees, that
provides under certain circumstances
an employee may be terminated for
substance abuse, pursuant to that pol-
icy the employee may be terminated
whether or not the employee is pres-
ently taking FMLA leave. An employee
may also take FMLA leave to care for
an immediate family member who is
receiving treatment for substance
abuse. The employer may not take ac-
tion against an employee who is pro-
viding care for an immediate family
member receiving treatment for sub-
stance abuse.

§ 825.113 What do ‘‘spouse,’’ ‘‘parent,’’
and ‘‘son or daughter’’ mean for
purposes of an employee qualifying
to take FMLA leave?

(a) Spouse means a husband or wife
as defined or recognized under State
law for purposes of marriage in the
State where the employee resides, in-
cluding common law marriage in
States where it is recognized.

(b) Parent means a biological parent
or an individual who stands or stood in
loco parentis to an employee when the
employee was a son or daughter as de-
fined in (c) below. This term does not
include parents ‘‘in law’’.

(c) Son or daughter means a biologi-
cal, adopted, or foster child, a step-

child, a legal ward, or a child of a per-
son standing in loco parentis, who is ei-
ther under age 18, or age 18 or older and
‘‘incapable of self-care because of a
mental or physical disability.’’

(1) ‘‘Incapable of self-care’’ means
that the individual requires active as-
sistance or supervision to provide daily
self-care in three or more of the ‘‘ac-
tivities of daily living’’ (ADLs) or ‘‘in-
strumental activities of daily living’’
(IADLs). Activities of daily living in-
clude adaptive activities such as caring
appropriately for one’s grooming and
hygiene, bathing, dressing and eating.
Instrumental activities of daily living
include cooking, cleaning, shopping,
taking public transportation, paying
bills, maintaining a residence, using
telephones and directories, using a post
office, etc.

(2) ‘‘Physical or mental disability’’
means a physical or mental impair-
ment that substantially limits one or
more of the major life activities of an
individual. Regulations at 29 CFR
§1630.2(h), (i), and (j), issued by the
Equal Employment Opportunity Com-
mission under the Americans with Dis-
abilities Act (ADA), 42 U.S.C. 12101 et
seq., define these terms.

(3) Persons who are ‘‘in loco
parentis’’ include those with day-to-
day responsibilities to care for and fi-
nancially support a child or, in the
case of an employee, who had such re-
sponsibility for the employee when the
employee was a child. A biological or
legal relationship is not necessary.

(d) For purposes of confirmation of
family relationship, the employer may
require the employee giving notice of
the need for leave to provide reason-
able documentation or statement of
family relationship. This documenta-
tion may take the form of a simple
statement from the employee, or a
child’s birth certificate, a court docu-
ment, etc. The employer is entitled to
examine documentation such as a birth
certificate, etc., but the employee is en-
titled to the return of the official docu-
ment submitted for this purpose.
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§ 825.114 What is a ‘‘serious health con-
dition’’ entitling an employee to
FMLA leave?

(a) For purposes of FMLA, ‘‘serious
health condition’’ entitling an em-
ployee to FMLA leave means an ill-
ness, injury, impairment, or physical
or mental condition that involves:

(1) Inpatient care (i.e., an overnight
stay) in a hospital, hospice, or residen-
tial medical care facility, including
any period of incapacity (for purposes of
this section, defined to mean inability
to work, attend school or perform
other regular daily activities due to
the serious health condition, treatment
therefor, or recovery therefrom), or
any subsequent treatment in connec-
tion with such inpatient care; or

(2) Continuing treatment by a health
care provider. A serious health condi-
tion involving continuing treatment by
a health care provider includes any one
or more of the following:

(i) A period of incapacity (i.e., inabil-
ity to work, attend school or perform
other regular daily activities due to
the serious health condition, treatment
therefor, or recovery therefrom) of
more than three consecutive calendar
days, and any subsequent treatment or
period of incapacity relating to the
same condition, that also involves:

(A) Treatment two or more times by
a health care provider, by a nurse or
physician’s assistant under direct su-
pervision of a health care provider, or
by a provider of health care services
(e.g., physical therapist) under orders
of, or on referral by, a health care pro-
vider; or

(B) Treatment by a health care pro-
vider on at least one occasion which re-
sults in a regimen of continuing treat-
ment under the supervision of the
health care provider.

(ii) Any period of incapacity due to
pregnancy, or for prenatal care.

(iii) Any period of incapacity or
treatment for such incapacity due to a
chronic serious health condition. A
chronic serious health condition is one
which:

(A) Requires periodic visits for treat-
ment by a health care provider, or by a
nurse or physician’s assistant under di-
rect supervision of a health care pro-
vider;

(B) Continues over an extended pe-
riod of time (including recurring epi-
sodes of a single underlying condition);
and

(C) May cause episodic rather than a
continuing period of incapacity (e.g.,
asthma, diabetes, epilepsy, etc.).

(iv) A period of incapacity which is
permanent or long-term due to a condi-
tion for which treatment may not be
effective. The employee or family
member must be under the continuing
supervision of, but need not be receiv-
ing active treatment by, a health care
provider. Examples include Alz-
heimer’s, a severe stroke, or the termi-
nal stages of a disease.

(v) Any period of absence to receive
multiple treatments (including any pe-
riod of recovery therefrom) by a health
care provider or by a provider of health
care services under orders of, or on re-
ferral by, a health care provider, either
for restorative surgery after an acci-
dent or other injury, or for a condition
that would likely result in a period of
incapacity of more than three consecu-
tive calendar days in the absence of
medical intervention or treatment,
such as cancer (chemotherapy, radi-
ation, etc.), severe arthritis (physical
therapy), kidney disease (dialysis).

(b) Treatment for purposes of para-
graph (a) of this section includes (but
is not limited to) examinations to de-
termine if a serious health condition
exists and evaluations of the condition.
Treatment does not include routine
physical examinations, eye examina-
tions, or dental examinations. Under
paragraph (a)(2)(i)(B), a regimen of con-
tinuing treatment includes, for exam-
ple, a course of prescription medication
(e.g., an antibiotic) or therapy requir-
ing special equipment to resolve or al-
leviate the health condition (e.g., oxy-
gen). A regimen of continuing treat-
ment that includes the taking of over-
the-counter medications such as aspi-
rin, antihistamines, or salves; or bed-
rest, drinking fluids, exercise, and
other similar activities that can be ini-
tiated without a visit to a health care
provider, is not, by itself, sufficient to
constitute a regimen of continuing
treatment for purposes of FMLA leave.

(c) Conditions for which cosmetic
treatments are administered (such as
most treatments for acne or plastic
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surgery) are not ‘‘serious health condi-
tions’’ unless inpatient hospital care is
required or unless complications de-
velop. Ordinarily, unless complications
arise, the common cold, the flu, ear
aches, upset stomach, minor ulcers,
headaches other than migraine, routine
dental or orthodontia problems, peri-
odontal disease, etc., are examples of
conditions that do not meet the defini-
tion of a serious health condition and
do not qualify for FMLA leave. Restor-
ative dental or plastic surgery after an
injury or removal of cancerous growths
are serious health conditions provided
all the other conditions of this regula-
tion are met. Mental illness resulting
from stress or allergies may be serious
health conditions, but only if all the
conditions of this section are met.

(d) Substance abuse may be a serious
health condition if the conditions of
this section are met. However, FMLA
leave may only be taken for treatment
for substance abuse by a health care
provider or by a provider of health care
services on referral by a health care
provider. On the other hand, absence
because of the employee’s use of the
substance, rather than for treatment,
does not qualify for FMLA leave.

(e) Absences attributable to incapac-
ity under paragraphs (a)(2) (ii) or (iii)
qualify for FMLA leave even though
the employee or the immediate family
member does not receive treatment
from a health care provider during the
absence, and even if the absence does
not last more than three days. For ex-
ample, an employee with asthma may
be unable to report for work due to the
onset of an asthma attack or because
the employee’s health care provider
has advised the employee to stay home
when the pollen count exceeds a cer-
tain level. An employee who is preg-
nant may be unable to report to work
because of severe morning sickness.

§ 825.115 What does it mean that ‘‘the
employee is unable to perform the
functions of the position of the em-
ployee’’?

An employee is ‘‘unable to perform
the functions of the position’’ where
the health care provider finds that the
employee is unable to work at all or is
unable to perform any one of the essen-
tial functions of the employee’s posi-

tion within the meaning of the Ameri-
cans with Disabilities Act (ADA), 42
USC 12101 et seq., and the regulations at
29 CFR § 1630.2(n). An employee who
must be absent from work to receive
medical treatment for a serious health
condition is considered to be unable to
perform the essential functions of the
position during the absence for treat-
ment. An employer has the option, in
requiring certification from a health
care provider, to provide a statement
of the essential functions of the em-
ployee’s position for the health care
provider to review. For purposes of
FMLA, the essential functions of the
employee’s position are to be deter-
mined with reference to the position
the employee held at the time notice is
given or leave commenced, whichever
is earlier.

§ 825.116 What does it mean that an
employee is ‘‘needed to care for’’ a
family member?

(a) The medical certification provi-
sion that an employee is ‘‘needed to
care for’’ a family member encom-
passes both physical and psychological
care. It includes situations where, for
example, because of a serious health
condition, the family member is unable
to care for his or her own basic medi-
cal, hygienic, or nutritional needs or
safety, or is unable to transport him-
self or herself to the doctor, etc. The
term also includes providing psycho-
logical comfort and reassurance which
would be beneficial to a child, spouse
or parent with a serious health condi-
tion who is receiving inpatient or home
care.

(b) The term also includes situations
where the employee may be needed to
fill in for others who are caring for the
family member, or to make arrange-
ments for changes in care, such as
transfer to a nursing home.

(c) An employee’s intermittent leave
or a reduced leave schedule necessary
to care for a family member includes
not only a situation where the family
member’s condition itself is intermit-
tent, but also where the employee is
only needed intermittently—such as
where other care is normally available,
or care responsibilities are shared with
another member of the family or a
third party.
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§ 825.117 For an employee seeking
intermittent FMLA leave or leave
on a reduced leave schedule, what
is meant by ‘‘the medical necessity
for’’ such leave?

For intermittent leave or leave on a
reduced leave schedule, there must be a
medical need for leave (as distin-
guished from voluntary treatments and
procedures) and it must be that such
medical need can be best accommo-
dated through an intermittent or re-
duced leave schedule. The treatment
regimen and other information de-
scribed in the certification of a serious
health condition (see § 825.306) meets
the requirement for certification of the
medical necessity of intermittent leave
or leave on a reduced leave schedule.
Employees needing intermittent FMLA
leave or leave on a reduced leave sched-
ule must attempt to schedule their
leave so as not to disrupt the employ-
er’s operations. In addition, an em-
ployer may assign an employee to an
alternative position with equivalent
pay and benefits that better accommo-
dates the employee’s intermittent or
reduced leave schedule.

§ 825.118 What is a ‘‘health care pro-
vider’’?

(a) The Act defines ‘‘health care pro-
vider’’ as:

(1) A doctor of medicine or osteop-
athy who is authorized to practice
medicine or surgery (as appropriate) by
the State in which the doctor prac-
tices; or

(2) Any other person determined by
the Secretary to be capable of provid-
ing health care services.

(b) Others ‘‘capable of providing
health care services’’ include only:

(1) Podiatrists, dentists, clinical psy-
chologists, optometrists, and chiro-
practors (limited to treatment consist-
ing of manual manipulation of the
spine to correct a subluxation as dem-
onstrated by X-ray to exist) authorized
to practice in the State and performing
within the scope of their practice as de-
fined under State law;

(2) Nurse practitioners, nurse-mid-
wives and clinical social workers who
are authorized to practice under State
law and who are performing within the
scope of their practice as defined under
State law;

(3) Christian Science practitioners
listed with the First Church of Christ,
Scientist in Boston, Massachusetts.
Where an employee or family member
is receiving treatment from a Christian
Science practitioner, an employee may
not object to any requirement from an
employer that the employee or family
member submit to examination
(though not treatment) to obtain a sec-
ond or third certification from a health
care provider other than a Christian
Science practitioner except as other-
wise provided under applicable State or
local law or collective bargaining
agreement.

(4) Any health care provider from
whom an employer or the employer’s
group health plan’s benefits manager
will accept certification of the exist-
ence of a serious health condition to
substantiate a claim for benefits; and

(5) A health care provider listed
above who practices in a country other
than the United States, who is author-
ized to practice in accordance with the
law of that country, and who is per-
forming within the scope of his or her
practice as defined under such law.

(c) The phrase ‘‘authorized to prac-
tice in the State’’ as used in this sec-
tion means that the provider must be
authorized to diagnose and treat phys-
ical or mental health conditions with-
out supervision by a doctor or other
health care provider.

Subpart B—What Leave Is an Em-
ployee Entitled to Take Under
the Family and Medical
Leave Act?

§ 825.200 How much leave may an em-
ployee take?

(a) An eligible employee’s FMLA
leave entitlement is limited to a total
of 12 workweeks of leave during any 12-
month period for any one, or more, of
the following reasons:

(1) The birth of the employee’s son or
daughter, and to care for the newborn
child;

(2) The placement with the employee
of a son or daughter for adoption or
foster care, and to care for the newly
placed child;

(3) To care for the employee’s spouse,
son, daughter, or parent with a serious
health condition; and,
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(4) Because of a serious health condi-
tion that makes the employee unable
to perform one or more of the essential
functions of his or her job.

(b) An employer is permitted to
choose any one of the following meth-
ods for determining the ‘‘12-month pe-
riod’’ in which the 12 weeks of leave en-
titlement occurs:

(1) The calendar year;
(2) Any fixed 12-month ‘‘leave year,’’

such as a fiscal year, a year required by
State law, or a year starting on an em-
ployee’s ‘‘anniversary’’ date;

(3) The 12-month period measured
forward from the date any employee’s
first FMLA leave begins; or,

(4) A ‘‘rolling’’ 12-month period meas-
ured backward from the date an em-
ployee uses any FMLA leave (except
that such measure may not extend
back before August 5, 1993).

(c) Under methods in paragraphs
(b)(1) and (b)(2) of this section an em-
ployee would be entitled to up to 12
weeks of FMLA leave at any time in
the fixed 12-month period selected. An
employee could, therefore, take 12
weeks of leave at the end of the year
and 12 weeks at the beginning of the
following year. Under the method in
paragraph (b)(3) of this section, an em-
ployee would be entitled to 12 weeks of
leave during the year beginning on the
first date FMLA leave is taken; the
next 12-month period would begin the
first time FMLA leave is taken after
completion of any previous 12-month
period. Under the method in paragraph
(b)(4) of this section, the ‘‘rolling’’ 12-
month period, each time an employee
takes FMLA leave the remaining leave
entitlement would be any balance of
the 12 weeks which has not been used
during the immediately preceding 12
months. For example, if an employee
has taken eight weeks of leave during
the past 12 months, an additional four
weeks of leave could be taken. If an
employee used four weeks beginning
February 1, 1994, four weeks beginning
June 1, 1994, and four weeks beginning
December 1, 1994, the employee would
not be entitled to any additional leave
until February 1, 1995. However, begin-
ning on February 1, 1995, the employee
would be entitled to four weeks of
leave, on June 1 the employee would be

entitled to an additional four weeks,
etc.

(d)(1) Employers will be allowed to
choose any one of the alternatives in
paragraph (b) of this section provided
the alternative chosen is applied con-
sistently and uniformly to all employ-
ees. An employer wishing to change to
another alternative is required to give
at least 60 days notice to all employ-
ees, and the transition must take place
in such a way that the employees re-
tain the full benefit of 12 weeks of
leave under whichever method affords
the greatest benefit to the employee.
Under no circumstances may a new
method be implemented in order to
avoid the Act’s leave requirements.

(2) An exception to this required uni-
formity would apply in the case of a
multi-State employer who has eligible
employees in a State which has a fam-
ily and medical leave statute. The
State may require a single method of
determining the period during which
use of the leave entitlement is meas-
ured. This method may conflict with
the method chosen by the employer to
determine ‘‘any 12 months’’ for pur-
poses of the Federal statute. The em-
ployer may comply with the State pro-
vision for all employees employed
within that State, and uniformly use
another method provided by this regu-
lation for all other employees.

(e) If an employer fails to select one
of the options in paragraph (b) of this
section for measuring the 12-month pe-
riod, the option that provides the most
beneficial outcome for the employee
will be used. The employer may subse-
quently select an option only by pro-
viding the 60-day notice to all employ-
ees of the option the employer intends
to implement. During the running of
the 60-day period any other employee
who needs FMLA leave may use the op-
tion providing the most beneficial out-
come to that employee. At the conclu-
sion of the 60-day period the employer
may implement the selected option.

(f) For purposes of determining the
amount of leave used by an employee,
the fact that a holiday may occur with-
in the week taken as FMLA leave has
no effect; the week is counted as a
week of FMLA leave. However, if for
some reason the employer’s business
activity has temporarily ceased and
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employees generally are not expected
to report for work for one or more
weeks (e.g., a school closing two weeks
for the Christmas/New Year holiday or
the summer vacation or an employer
closing the plant for retooling or re-
pairs), the days the employer’s activi-
ties have ceased do not count against
the employee’s FMLA leave entitle-
ment. Methods for determining an em-
ployee’s 12-week leave entitlement are
also described in § 825.205.

§ 825.201 If leave is taken for the birth
of a child, or for placement of a
child for adoption or foster care,
when must the leave be concluded?

An employee’s entitlement to leave
for a birth or placement for adoption or
foster care expires at the end of the 12-
month period beginning on the date of
the birth or placement, unless state
law allows, or the employer permits,
leave to be taken for a longer period.
Any such FMLA leave must be con-
cluded within this one-year period.
However, see § 825.701 regarding non-
FMLA leave which may be available
under applicable State laws.

§ 825.202 How much leave may a hus-
band and wife take if they are em-
ployed by the same employer?

(a) A husband and wife who are eligi-
ble for FMLA leave and are employed
by the same covered employer may be
limited to a combined total of 12 weeks
of leave during any 12-month period if
the leave is taken:

(1) for birth of the employee’s son or
daughter or to care for the child after
birth;

(2) for placement of a son or daughter
with the employee for adoption or fos-
ter care, or to care for the child after
placement; or

(3) to care for the employee’s parent
with a serious health condition.

(b) This limitation on the total
weeks of leave applies to leave taken
for the reasons specified in paragraph
(a) of this section as long as a husband
and wife are employed by the ‘‘same
employer.’’ It would apply, for exam-
ple, even though the spouses are em-
ployed at two different worksites of an
employer located more than 75 miles
from each other, or by two different op-
erating divisions of the same company.
On the other hand, if one spouse is in-

eligible for FMLA leave, the other
spouse would be entitled to a full 12
weeks of FMLA leave.

(c) Where the husband and wife both
use a portion of the total 12-week
FMLA leave entitlement for one of the
purposes in paragraph (a) of this sec-
tion, the husband and wife would each
be entitled to the difference between
the amount he or she has taken indi-
vidually and 12 weeks for FMLA leave
for a purpose other than those con-
tained in paragraph (a) of this section.
For example, if each spouse took 6
weeks of leave to care for a healthy,
newborn child, each could use an addi-
tional 6 weeks due to his or her own se-
rious health condition or to care for a
child with a serious health condition.
Note, too, that many State pregnancy
disability laws specify a period of dis-
ability either before or after the birth
of a child; such periods would also be
considered FMLA leave for a serious
health condition of the mother, and
would not be subject to the combined
limit.

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]

§ 825.203 Does FMLA leave have to be
taken all at once, or can it be taken
in parts?

(a) FMLA leave may be taken ‘‘inter-
mittently or on a reduced leave sched-
ule’’ under certain circumstances.
Intermittent leave is FMLA leave
taken in separate blocks of time due to
a single qualifying reason. A reduced
leave schedule is a leave schedule that
reduces an employee’s usual number of
working hours per workweek, or hours
per workday. A reduced leave schedule
is a change in the employee’s schedule
for a period of time, normally from
full-time to part-time.

(b) When leave is taken after the
birth or placement of a child for adop-
tion or foster care, an employee may
take leave intermittently or on a re-
duced leave schedule only if the em-
ployer agrees. Such a schedule reduc-
tion might occur, for example, where
an employee, with the employer’s
agreement, works part-time after the
birth of a child, or takes leave in sev-
eral segments. The employer’s agree-
ment is not required, however, for
leave during which the mother has a
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serious health condition in connection
with the birth of her child or if the
newborn child has a serious health con-
dition.

(c) Leave may be taken intermit-
tently or on a reduced leave schedule
when medically necessary for planned
and/or unanticipated medical treat-
ment of a related serious health condi-
tion by or under the supervision of a
health care provider, or for recovery
from treatment or recovery from a se-
rious health condition. It may also be
taken to provide care or psychological
comfort to an immediate family mem-
ber with a serious health condition.

(1) Intermittent leave may be taken
for a serious health condition which re-
quires treatment by a health care pro-
vider periodically, rather than for one
continuous period of time, and may in-
clude leave of periods from an hour or
more to several weeks. Examples of
intermittent leave would include leave
taken on an occasional basis for medi-
cal appointments, or leave taken sev-
eral days at a time spread over a period
of six months, such as for chemo-
therapy. A pregnant employee may
take leave intermittently for prenatal
examinations or for her own condition,
such as for periods of severe morning
sickness. An example of an employee
taking leave on a reduced leave sched-
ule is an employee who is recovering
from a serious health condition and is
not strong enough to work a full-time
schedule.

(2) Intermittent or reduced schedule
leave may be taken for absences where
the employee or family member is in-
capacitated or unable to perform the
essential functions of the position be-
cause of a chronic serious health condi-
tion even if he or she does not receive
treatment by a health care provider.

(d) There is no limit on the size of an
increment of leave when an employee
takes intermittent leave or leave on a
reduced leave schedule. However, an
employer may limit leave increments
to the shortest period of time that the
employer’s payroll system uses to ac-
count for absences or use of leave, pro-
vided it is one hour or less. For exam-
ple, an employee might take two hours
off for a medical appointment, or
might work a reduced day of four hours
over a period of several weeks while

recuperating from an illness. An em-
ployee may not be required to take
more FMLA leave than necessary to
address the circumstance that precip-
itated the need for the leave, except as
provided in §§ 825.601 and 825.602.

§ 825.204 May an employer transfer an
employee to an ‘‘alternative posi-
tion’’ in order to accommodate
intermittent leave or a reduced
leave schedule?

(a) If an employee needs intermittent
leave or leave on a reduced leave sched-
ule that is foreseeable based on planned
medical treatment for the employee or
a family member, including during a
period of recovery from a serious
health condition, or if the employer
agrees to permit intermittent or re-
duced schedule leave for the birth of a
child or for placement of a child for
adoption or foster care, the employer
may require the employee to transfer
temporarily, during the period the
intermittent or reduced leave schedule
is required, to an available alternative
position for which the employee is
qualified and which better accommo-
dates recurring periods of leave than
does the employee’s regular position.
See § 825.601 for special rules applicable
to instructional employees of schools.

(b) Transfer to an alternative posi-
tion may require compliance with any
applicable collective bargaining agree-
ment, federal law (such as the Ameri-
cans with Disabilities Act), and State
law. Transfer to an alternative position
may include altering an existing job to
better accommodate the employee’s
need for intermittent or reduced leave.

(c) The alternative position must
have equivalent pay and benefits. An
alternative position for these purposes
does not have to have equivalent du-
ties. The employer may increase the
pay and benefits of an existing alter-
native position, so as to make them
equivalent to the pay and benefits of
the employee’s regular job. The em-
ployer may also transfer the employee
to a part-time job with the same hour-
ly rate of pay and benefits, provided
the employee is not required to take
more leave than is medically nec-
essary. For example, an employee de-
siring to take leave in increments of
four hours per day could be transferred
to a half-time job, or could remain in
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the employee’s same job on a part-time
schedule, paying the same hourly rate
as the employee’s previous job and en-
joying the same benefits. The employer
may not eliminate benefits which oth-
erwise would not be provided to part-
time employees; however, an employer
may proportionately reduce benefits
such as vacation leave where an em-
ployer’s normal practice is to base such
benefits on the number of hours
worked.

(d) An employer may not transfer the
employee to an alternative position in
order to discourage the employee from
taking leave or otherwise work a hard-
ship on the employee. For example, a
white collar employee may not be as-
signed to perform laborer’s work; an
employee working the day shift may
not be reassigned to the graveyard
shift; an employee working in the
headquarters facility may not be reas-
signed to a branch a significant dis-
tance away from the employee’s nor-
mal job location. Any such attempt on
the part of the employer to make such
a transfer will be held to be contrary to
the prohibited acts of the FMLA.

(e) When an employee who is taking
leave intermittently or on a reduced
leave schedule and has been transferred
to an alternative position, no longer
needs to continue on leave and is able
to return to full-time work, the em-
ployee must be placed in the same or
equivalent job as the job he/she left
when the leave commenced. An em-
ployee may not be required to take
more leave than necessary to address
the circumstance that precipitated the
need for leave.

§ 825.205 How does one determine the
amount of leave used where an em-
ployee takes leave intermittently or
on a reduced leave schedule?

(a) If an employee takes leave on an
intermittent or reduced leave schedule,
only the amount of leave actually
taken may be counted toward the 12
weeks of leave to which an employee is
entitled. For example, if an employee
who normally works five days a week
takes off one day, the employee would
use 1/5 of a week of FMLA leave. Simi-
larly, if a full-time employee who nor-
mally works 8-hour days works 4-hour
days under a reduced leave schedule,

the employee would use 1/2 week of
FMLA leave each week.

(b) Where an employee normally
works a part-time schedule or variable
hours, the amount of leave to which an
employee is entitled is determined on a
pro rata or proportional basis by com-
paring the new schedule with the em-
ployee’s normal schedule. For example,
if an employee who normally works 30
hours per week works only 20 hours a
week under a reduced leave schedule,
the employee’s ten hours of leave
would constitute one-third of a week of
FMLA leave for each week the em-
ployee works the reduced leave sched-
ule.

(c) If an employer has made a perma-
nent or long-term change in the em-
ployee’s schedule (for reasons other
than FMLA, and prior to the notice of
need for FMLA leave), the hours
worked under the new schedule are to
be used for making this calculation.

(d) If an employee’s schedule varies
from week to week, a weekly average
of the hours worked over the 12 weeks
prior to the beginning of the leave pe-
riod would be used for calculating the
employee’s normal workweek.

§ 825.206 May an employer deduct
hourly amounts from an employee’s
salary, when providing unpaid
leave under FMLA, without affect-
ing the employee’s qualification for
exemption as an executive, adminis-
trative, or professional employee, or
when utilizing the fluctuating
workweek method for payment of
overtime, under the Fair Labor
Standards Act?

(a) Leave taken under FMLA may be
unpaid. If an employee is otherwise ex-
empt from minimum wage and over-
time requirements of the Fair Labor
Standards Act (FLSA) as a salaried ex-
ecutive, administrative, or professional
employee (under regulations issued by
the Secretary), 29 CFR Part 541, provid-
ing unpaid FMLA-qualifying leave to
such an employee will not cause the
employee to lose the FLSA exemption.
This means that under regulations cur-
rently in effect, where an employee
meets the specified duties test, is paid
on a salary basis, and is paid a salary
of at least the amount specified in the
regulations, the employer may make
deductions from the employee’s salary
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for any hours taken as intermittent or
reduced FMLA leave within a work-
week, without affecting the exempt
status of the employee. The fact that
an employer provides FMLA leave,
whether paid or unpaid, and maintains
records required by this part regarding
FMLA leave, will not be relevant to
the determination whether an em-
ployee is exempt within the meaning of
29 CFR Part 541.

(b) For an employee paid in accord-
ance with the fluctuating workweek
method of payment for overtime (see 29
CFR 778.114), the employer, during the
period in which intermittent or reduced
schedule FMLA leave is scheduled to
be taken, may compensate an em-
ployee on an hourly basis and pay only
for the hours the employee works, in-
cluding time and one-half the employ-
ee’s regular rate for overtime hours.
The change to payment on an hourly
basis would include the entire period
during which the employee is taking
intermittent leave, including weeks in
which no leave is taken. The hourly
rate shall be determined by dividing
the employee’s weekly salary by the
employee’s normal or average schedule
of hours worked during weeks in which
FMLA leave is not being taken. If an
employer chooses to follow this excep-
tion from the fluctuating workweek
method of payment, the employer must
do so uniformly, with respect to all em-
ployees paid on a fluctuating work-
week basis for whom FMLA leave is
taken on an intermittent or reduced
leave schedule basis. If an employer
does not elect to convert the employ-
ee’s compensation to hourly pay, no de-
duction may be taken for FMLA leave
absences. Once the need for intermit-
tent or reduced scheduled leave is over,
the employee may be restored to pay-
ment on a fluctuating work week basis.

(c) This special exception to the ‘‘sal-
ary basis’’ requirements of the FLSA
exemption or fluctuating workweek
payment requirements applies only to
employees of covered employers who
are eligible for FMLA leave, and to
leave which qualifies as (one of the four
types of) FMLA leave. Hourly or other
deductions which are not in accordance
with 29 CFR Part 541 or 29 CFR § 778.114
may not be taken, for example, from
the salary of an employee who works

for an employer with fewer than 50 em-
ployees, or where the employee has not
worked long enough to be eligible for
FMLA leave without potentially af-
fecting the employee’s eligibility for
exemption. Nor may deductions which
are not permitted by 29 CFR Part 541 or
29 CFR § 778.114 be taken from such an
employee’s salary for any leave which
does not qualify as FMLA leave, for ex-
ample, deductions from an employee’s
pay for leave required under State law
or under an employer’s policy or prac-
tice for a reason which does not qualify
as FMLA leave, e.g., leave to care for a
grandparent or for a medical condition
which does not qualify as a serious
health condition; or for leave which is
more generous than provided by
FMLA, such as leave in excess of 12
weeks in a year. Employers may com-
ply with State law or the employer’s
own policy/practice under these cir-
cumstances and maintain the employ-
ee’s eligibility for exemption or for the
fluctuating workweek method of pay
by not taking hourly deductions from
the employee’s pay, in accordance with
FLSA requirements, or may take such
deductions, treating the employee as
an ‘‘hourly’’ employee and pay over-
time premium pay for hours worked
over 40 in a workweek.

§ 825.207 Is FMLA leave paid or un-
paid?

(a) Generally, FMLA leave is unpaid.
However, under the circumstances de-
scribed in this section, FMLA permits
an eligible employee to choose to sub-
stitute paid leave for FMLA leave. If
an employee does not choose to sub-
stitute accrued paid leave, the em-
ployer may require the employee to
substitute accrued paid leave for
FMLA leave.

(b) Where an employee has earned or
accrued paid vacation, personal or fam-
ily leave, that paid leave may be sub-
stituted for all or part of any (other-
wise) unpaid FMLA leave relating to
birth, placement of a child for adoption
or foster care, or care for a spouse,
child or parent who has a serious
health condition. The term ‘‘family
leave’’ as used in FMLA refers to paid
leave provided by the employer cover-
ing the particular circumstances for
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which the employee seeks leave for ei-
ther the birth of a child and to care for
such child, placement of a child for
adoption or foster care, or care for a
spouse, child or parent with a serious
health condition. For example, if the
employer’s leave plan allows use of
family leave to care for a child but not
for a parent, the employer is not re-
quired to allow accrued family leave to
be substituted for FMLA leave used to
care for a parent.

(c) Substitution of paid accrued vaca-
tion, personal, or medical/sick leave
may be made for any (otherwise) un-
paid FMLA leave needed to care for a
family member or the employee’s own
serious health condition. Substitution
of paid sick/medical leave may be
elected to the extent the circumstances
meet the employer’s usual require-
ments for the use of sick/medical leave.
An employer is not required to allow
substitution of paid sick or medical
leave for unpaid FMLA leave ‘‘in any
situation’’ where the employer’s uni-
form policy would not normally allow
such paid leave. An employee, there-
fore, has a right to substitute paid
medical/sick leave to care for a seri-
ously ill family member only if the em-
ployer’s leave plan allows paid leave to
be used for that purpose. Similarly, an
employee does not have a right to sub-
stitute paid medical/sick leave for a se-
rious health condition which is not
covered by the employer’s leave plan.

(d)(1) Disability leave for the birth of
a child would be considered FMLA
leave for a serious health condition and
counted in the 12 weeks of leave per-
mitted under FMLA. Because the leave
pursuant to a temporary disability
benefit plan is not unpaid, the provi-
sion for substitution of paid leave is in-
applicable. However, the employer may
designate the leave as FMLA leave and
count the leave as running concur-
rently for purposes of both the benefit
plan and the FMLA leave entitlement.
If the requirements to qualify for pay-
ments pursuant to the employer’s tem-
porary disability plan are more strin-
gent than those of FMLA, the em-
ployee must meet the more stringent
requirements of the plan, or may
choose not to meet the requirements of
the plan and instead receive no pay-
ments from the plan and use unpaid

FMLA leave or substitute available ac-
crued paid leave.

(2) The Act provides that a serious
health condition may result from in-
jury to the employee ‘‘on or off’’ the
job. If the employer designates the
leave as FMLA leave in accordance
with § 825.208, the employee’s FMLA 12–
week leave entitlement may run con-
currently with a workers’ compensa-
tion absence when the injury is one
that meets the criteria for a serious
health condition. As the workers’ com-
pensation absence is not unpaid leave,
the provision for substitution of the
employee’s accrued paid leave is not
applicable. However, if the health care
provider treating the employee for the
workers’ compensation injury certifies
the employee is able to return to a
‘‘light duty job’’ but is unable to return
to the same or equivalent job, the em-
ployee may decline the employer’s
offer of a ‘‘light duty job’’. As a result
the employee may lose workers’ com-
pensation payments, but is entitled to
remain on unpaid FMLA leave until
the 12-week entitlement is exhausted.
As of the date workers’ compensation
benefits cease, the substitution provi-
sion becomes applicable and either the
employee may elect or the employer
may require the use of accrued paid
leave. See also §§ 825.210(f), 825.216(d),
825.220(d), 825.307(a)(1) and 825.702(d) (1)
and (2) regarding the relationship be-
tween workers’ compensation absences
and FMLA leave.

(e) Paid vacation or personal leave,
including leave earned or accrued
under plans allowing ‘‘paid time off,’’
may be substituted, at either the em-
ployee’s or the employer’s option, for
any qualified FMLA leave. No limita-
tions may be placed by the employer
on substitution of paid vacation or per-
sonal leave for these purposes.

(f) If neither the employee nor the
employer elects to substitute paid
leave for unpaid FMLA leave under the
above conditions and circumstances,
the employee will remain entitled to
all the paid leave which is earned or ac-
crued under the terms of the employ-
er’s plan.

(g) If an employee uses paid leave
under circumstances which do not
qualify as FMLA leave, the leave will
not count against the 12 weeks of
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FMLA leave to which the employee is
entitled. For example, paid sick leave
used for a medical condition which is
not a serious health condition does not
count against the 12 weeks of FMLA
leave entitlement.

(h) When an employee or employer
elects to substitute paid leave (of any
type) for unpaid FMLA leave under cir-
cumstances permitted by these regula-
tions, and the employer’s procedural
requirements for taking that kind of
leave are less stringent than the re-
quirements of FMLA (e.g., notice or
certification requirements), only the
less stringent requirements may be im-
posed. An employee who complies with
an employer’s less stringent leave plan
requirements in such cases may not
have leave for an FMLA purpose de-
layed or denied on the grounds that the
employee has not complied with strict-
er requirements of FMLA. However,
where accrued paid vacation or per-
sonal leave is substituted for unpaid
FMLA leave for a serious health condi-
tion, an employee may be required to
comply with any less stringent medical
certification requirements of the em-
ployer’s sick leave program. See
§§ 825.302(g), 825.305(e) and 825.306(c).

(i) Section 7(o) of the Fair Labor
Standards Act (FLSA) permits public
employers under prescribed cir-
cumstances to substitute compen-
satory time off accrued at one and one-
half hours for each overtime hour
worked in lieu of paying cash to an em-
ployee when the employee works over-
time hours as prescribed by the Act.
There are limits to the amounts of
hours of compensatory time an em-
ployee may accumulate depending
upon whether the employee works in
fire protection or law enforcement (480
hours) or elsewhere for a public agency
(240 hours). Compensatory time off is
not a form of accrued paid leave that
an employer may require the employee
to substitute for unpaid FMLA leave.
The employee may request to use his/
her balance of compensatory time for
an FMLA reason. If the employer per-
mits the accrual to be used in compli-
ance with regulations, 29 CFR 553.25,
the absence which is paid from the em-
ployee’s accrued compensatory time
‘‘account’’ may not be counted against

the employee’s FMLA leave entitle-
ment.

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]

§ 825.208 Under what circumstances
may an employer designate leave,
paid or unpaid, as FMLA leave and,
as a result, count it against the em-
ployee’s total FMLA leave entitle-
ment?

(a) In all circumstances, it is the em-
ployer’s responsibility to designate
leave, paid or unpaid, as FMLA-quali-
fying, and to give notice of the designa-
tion to the employee as provided in
this section. In the case of intermit-
tent leave or leave on a reduced sched-
ule, only one such notice is required
unless the circumstances regarding the
leave have changed. The employer’s
designation decision must be based
only on information received from the
employee or the employee’s spokes-
person (e.g., if the employee is inca-
pacitated, the employee’s spouse, adult
child, parent, doctor, etc., may provide
notice to the employer of the need to
take FMLA leave). In any cir-
cumstance where the employer does
not have sufficient information about
the reason for an employee’s use of
paid leave, the employer should inquire
further of the employee or the spokes-
person to ascertain whether the paid
leave is potentially FMLA-qualifying.

(1) An employee giving notice of the
need for unpaid FMLA leave must ex-
plain the reasons for the needed leave
so as to allow the employer to deter-
mine that the leave qualifies under the
Act. If the employee fails to explain
the reasons, leave may be denied. In
many cases, in explaining the reasons
for a request to use paid leave, espe-
cially when the need for the leave was
unexpected or unforeseen, an employee
will provide sufficient information for
the employer to designate the paid
leave as FMLA leave. An employee
using accrued paid leave, especially va-
cation or personal leave, may in some
cases not spontaneously explain the
reasons or their plans for using their
accrued leave.

(2) As noted in § 825.302(c), an em-
ployee giving notice of the need for un-
paid FMLA leave does not need to ex-
pressly assert rights under the Act or
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even mention the FMLA to meet his or
her obligation to provide notice,
though the employee would need to
state a qualifying reason for the needed
leave. An employee requesting or noti-
fying the employer of an intent to use
accrued paid leave, even if for a pur-
pose covered by FMLA, would not need
to assert such right either. However, if
an employee requesting to use paid
leave for an FMLA-qualifying purpose
does not explain the reason for the
leave—consistent with the employer’s
established policy or practice—and the
employer denies the employee’s re-
quest, the employee will need to pro-
vide sufficient information to establish
an FMLA-qualifying reason for the
needed leave so that the employer is
aware of the employee’s entitlement
(i.e., that the leave may not be denied)
and, then, may designate that the paid
leave be appropriately counted against
(substituted for) the employee’s 12-
week entitlement. Similarly, an em-
ployee using accrued paid vacation
leave who seeks an extension of unpaid
leave for an FMLA-qualifying purpose
will need to state the reason. If this is
due to an event which occurred during
the period of paid leave, the employer
may count the leave used after the
FMLA-qualifying event against the
employee’s 12-week entitlement.

(b)(1) Once the employer has acquired
knowledge that the leave is being
taken for an FMLA required reason,
the employer must promptly (within
two business days absent extenuating
circumstances) notify the employee
that the paid leave is designated and
will be counted as FMLA leave. If there
is a dispute between an employer and
an employee as to whether paid leave
qualifies as FMLA leave, it should be
resolved through discussions between
the employee and the employer. Such
discussions and the decision must be
documented.

(2) The employer’s notice to the em-
ployee that the leave has been des-
ignated as FMLA leave may be orally
or in writing. If the notice is oral, it
shall be confirmed in writing, no later
than the following payday (unless the
payday is less than one week after the
oral notice, in which case the notice
must be no later than the subsequent
payday). The written notice may be in

any form, including a notation on the
employee’s pay stub.

(c) If the employer requires paid
leave to be substituted for unpaid
leave, or that paid leave taken under
an existing leave plan be counted as
FMLA leave, this decision must be
made by the employer within two busi-
ness days of the time the employee
gives notice of the need for leave, or,
where the employer does not initially
have sufficient information to make a
determination, when the employer de-
termines that the leave qualifies as
FMLA leave if this happens later. The
employer’s designation must be made
before the leave starts, unless the em-
ployer does not have sufficient infor-
mation as to the employee’s reason for
taking the leave until after the leave
commenced. If the employer has the
requisite knowledge to make a deter-
mination that the paid leave is for an
FMLA reason at the time the employee
either gives notice of the need for leave
or commences leave and fails to des-
ignate the leave as FMLA leave (and so
notify the employee in accordance with
paragraph (b)), the employer may not
designate leave as FMLA leave retro-
actively, and may designate only pro-
spectively as of the date of notification
to the employee of the designation. In
such circumstances, the employee is
subject to the full protections of the
Act, but none of the absence preceding
the notice to the employee of the des-
ignation may be counted against the
employee’s 12-week FMLA leave enti-
tlement.

(d) If the employer learns that leave
is for an FMLA purpose after leave has
begun, such as when an employee gives
notice of the need for an extension of
the paid leave with unpaid FMLA
leave, the entire or some portion of the
paid leave period may be retroactively
counted as FMLA leave, to the extent
that the leave period qualified as
FMLA leave. For example, an em-
ployee is granted two weeks paid vaca-
tion leave for a skiing trip. In mid-
week of the second week, the employee
contacts the employer for an extension
of leave as unpaid leave and advises
that at the beginning of the second
week of paid vacation leave the em-
ployee suffered a severe accident re-
quiring hospitalization. The employer
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may notify the employee that both the
extension and the second week of paid
vacation leave (from the date of the in-
jury) is designated as FMLA leave. On
the other hand, when the employee
takes sick leave that turns into a seri-
ous health condition (e.g., bronchitis
that turns into bronchial pneumonia)
and the employee gives notice of the
need for an extension of leave, the en-
tire period of the serious health condi-
tion may be counted as FMLA leave.

(e) Employers may not designate
leave as FMLA leave after the em-
ployee has returned to work with two
exceptions:

(1) If the employee was absent for an
FMLA reason and the employer did not
learn the reason for the absence until
the employee’s return (e.g., where the
employee was absent for only a brief
period), the employer may, upon the
employee’s return to work, promptly
(within two business days of the em-
ployee’s return to work) designate the
leave retroactively with appropriate
notice to the employee. If leave is
taken for an FMLA reason but the em-
ployer was not aware of the reason, and
the employee desires that the leave be
counted as FMLA leave, the employee
must notify the employer within two
business days of returning to work of
the reason for the leave. In the absence
of such timely notification by the em-
ployee, the employee may not subse-
quently assert FMLA protections for
the absence.

(2) If the employer knows the reason
for the leave but has not been able to
confirm that the leave qualifies under
FMLA, or where the employer has re-
quested medical certification which
has not yet been received or the parties
are in the process of obtaining a second
or third medical opinion, the employer
should make a preliminary designa-
tion, and so notify the employee, at the
time leave begins, or as soon as the
reason for the leave becomes known.
Upon receipt of the requisite informa-
tion from the employee or of the medi-
cal certification which confirms the
leave is for an FMLA reason, the pre-
liminary designation becomes final. If
the medical certifications fail to con-
firm that the reason for the absence
was an FMLA reason, the employer

must withdraw the designation (with
written notice to the employee).

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]

§ 825.209 Is an employee entitled to
benefits while using FMLA leave?

(a) During any FMLA leave, an em-
ployer must maintain the employee’s
coverage under any group health plan
(as defined in the Internal Revenue
Code of 1986 at 26 U.S.C. 5000(b)(1)) on
the same conditions as coverage would
have been provided if the employee had
been continuously employed during the
entire leave period. All employers cov-
ered by FMLA, including public agen-
cies, are subject to the Act’s require-
ments to maintain health coverage.
The definition of ‘‘group health plan’’
is set forth in § 825.800. For purposes of
FMLA, the term ‘‘group health plan’’
shall not include an insurance program
providing health coverage under which
employees purchase individual policies
from insurers provided that:

(1) no contributions are made by the
employer;

(2) participation in the program is
completely voluntary for employees;

(3) the sole functions of the employer
with respect to the program are, with-
out endorsing the program, to permit
the insurer to publicize the program to
employees, to collect premiums
through payroll deductions and to
remit them to the insurer;

(4) the employer receives no consider-
ation in the form of cash or otherwise
in connection with the program, other
than reasonable compensation, exclud-
ing any profit, for administrative serv-
ices actually rendered in connection
with payroll deduction; and,

(5) the premium charged with respect
to such coverage does not increase in
the event the employment relationship
terminates.

(b) The same group health plan bene-
fits provided to an employee prior to
taking FMLA leave must be main-
tained during the FMLA leave. For ex-
ample, if family member coverage is
provided to an employee, family mem-
ber coverage must be maintained dur-
ing the FMLA leave. Similarly, benefit
coverage during FMLA leave for medi-
cal care, surgical care, hospital care,
dental care, eye care, mental health
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counseling, substance abuse treatment,
etc., must be maintained during leave
if provided in an employer’s group
health plan, including a supplement to
a group health plan, whether or not
provided through a flexible spending
account or other component of a cafe-
teria plan.

(c) If an employer provides a new
health plan or benefits or changes
health benefits or plans while an em-
ployee is on FMLA leave, the employee
is entitled to the new or changed plan/
benefits to the same extent as if the
employee were not on leave. For exam-
ple, if an employer changes a group
health plan so that dental care be-
comes covered under the plan, an em-
ployee on FMLA leave must be given
the same opportunity as other employ-
ees to receive (or obtain) the dental
care coverage. Any other plan changes
(e.g., in coverage, premiums,
deductibles, etc.) which apply to all em-
ployees of the workforce would also
apply to an employee on FMLA leave.

(d) Notice of any opportunity to
change plans or benefits must also be
given to an employee on FMLA leave.
If the group health plan permits an em-
ployee to change from single to family
coverage upon the birth of a child or
otherwise add new family members,
such a change in benefits must be made
available while an employee is on
FMLA leave. If the employee requests
the changed coverage it must be pro-
vided by the employer.

(e) An employee may choose not to
retain group health plan coverage dur-
ing FMLA leave. However, when an em-
ployee returns from leave, the em-
ployee is entitled to be reinstated on
the same terms as prior to taking the
leave, including family or dependent
coverages, without any qualifying pe-
riod, physical examination, exclusion
of pre- existing conditions, etc. See
§ 825.212(c).

(f) Except as required by the Consoli-
dated Omnibus Budget Reconciliation
Act of 1986 (COBRA) and for ‘‘key’’ em-
ployees (as discussed below), an em-
ployer’s obligation to maintain health
benefits during leave (and to restore
the employee to the same or equivalent
employment) under FMLA ceases if
and when the employment relationship
would have terminated if the employee

had not taken FMLA leave (e.g., if the
employee’s position is eliminated as
part of a nondiscriminatory reduction
in force and the employee would not
have been transferred to another posi-
tion); an employee informs the em-
ployer of his or her intent not to return
from leave (including before starting
the leave if the employer is so in-
formed before the leave starts); or the
employee fails to return from leave or
continues on leave after exhausting his
or her FMLA leave entitlement in the
12-month period.

(g) If a ‘‘key employee’’ (see § 825.218)
does not return from leave when noti-
fied by the employer that substantial
or grievous economic injury will result
from his or her reinstatement, the em-
ployee’s entitlement to group health
plan benefits continues unless and
until the employee advises the em-
ployer that the employee does not de-
sire restoration to employment at the
end of the leave period, or FMLA leave
entitlement is exhausted, or reinstate-
ment is actually denied.

(h) An employee’s entitlement to
benefits other than group health bene-
fits during a period of FMLA leave
(e.g., holiday pay) is to be determined
by the employer’s established policy
for providing such benefits when the
employee is on other forms of leave
(paid or unpaid, as appropriate).

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]

§ 825.210 How may employees on
FMLA leave pay their share of
group health benefit premiums?

(a) Group health plan benefits must
be maintained on the same basis as
coverage would have been provided if
the employee had been continuously
employed during the FMLA leave pe-
riod. Therefore, any share of group
health plan premiums which had been
paid by the employee prior to FMLA
leave must continue to be paid by the
employee during the FMLA leave pe-
riod. If premiums are raised or lowered,
the employee would be required to pay
the new premium rates. Maintenance
of health insurance policies which are
not a part of the employer’s group
health plan, as described in
§ 825.209(a)(1), are the sole responsibil-
ity of the employee. The employee and
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the insurer should make necessary ar-
rangements for payment of premiums
during periods of unpaid FMLA leave.

(b) If the FMLA leave is substituted
paid leave, the employee’s share of pre-
miums must be paid by the method
normally used during any paid leave,
presumably as a payroll deduction.

(c) If FMLA leave is unpaid, the em-
ployer has a number of options for ob-
taining payment from the employee.
The employer may require that pay-
ment be made to the employer or to
the insurance carrier, but no additional
charge may be added to the employee’s
premium payment for administrative
expenses. The employer may require
employees to pay their share of pre-
mium payments in any of the following
ways:

(1) Payment would be due at the
same time as it would be made if by
payroll deduction;

(2) Payment would be due on the
same schedule as payments are made
under COBRA;

(3) Payment would be prepaid pursu-
ant to a cafeteria plan at the employ-
ee’s option;

(4) The employer’s existing rules for
payment by employees on ‘‘leave with-
out pay’’ would be followed, provided
that such rules do not require prepay-
ment (i.e., prior to the commencement
of the leave) of the premiums that will
become due during a period of unpaid
FMLA leave or payment of higher pre-
miums than if the employee had con-
tinued to work instead of taking leave;
or,

(5) Another system voluntarily
agreed to between the employer and
the employee, which may include pre-
payment of premiums (e.g., through in-
creased payroll deductions when the
need for the FMLA leave is foresee-
able).

(d) The employer must provide the
employee with advance written notice
of the terms and conditions under
which these payments must be made.
(See § 825.301.)

(e) An employer may not require
more of an employee using FMLA leave
than the employer requires of other
employees on ‘‘leave without pay.’’

(f) An employee who is receiving pay-
ments as a result of a workers’ com-
pensation injury must make arrange-

ments with the employer for payment
of group health plan benefits when si-
multaneously taking unpaid FMLA
leave. See paragraph (c) of this section
and § 825.207(d)(2).

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]

§ 825.211 What special health benefits
maintenance rules apply to multi-
employer health plans?

(a) A multi-employer health plan is a
plan to which more than one employer
is required to contribute, and which is
maintained pursuant to one or more
collective bargaining agreements be-
tween employee organization(s) and
the employers.

(b) An employer under a multi-em-
ployer plan must continue to make
contributions on behalf of an employee
using FMLA leave as though the em-
ployee had been continuously em-
ployed, unless the plan contains an ex-
plicit FMLA provision for maintaining
coverage such as through pooled con-
tributions by all employers party to
the plan.

(c) During the duration of an employ-
ee’s FMLA leave, coverage by the
group health plan, and benefits pro-
vided pursuant to the plan, must be
maintained at the level of coverage and
benefits which were applicable to the
employee at the time FMLA leave
commenced.

(d) An employee using FMLA leave
cannot be required to use ‘‘banked’’
hours or pay a greater premium than
the employee would have been required
to pay if the employee had been con-
tinuously employed.

(e) As provided in § 825.209(f) of this
part, group health plan coverage must
be maintained for an employee on
FMLA leave until:

(1) the employee’s FMLA leave enti-
tlement is exhausted;

(2) the employer can show that the
employee would have been laid off and
the employment relationship termi-
nated; or,

(3) the employee provides unequivo-
cal notice of intent not to return to
work.
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§ 825.212 What are the consequences of
an employee’s failure to make time-
ly health plan premium payments?

(a)(1) In the absence of an established
employer policy providing a longer
grace period, an employer’s obligations
to maintain health insurance coverage
cease under FMLA if an employee’s
premium payment is more than 30 days
late. In order to drop the coverage for
an employee whose premium payment
is late, the employer must provide
written notice to the employee that
the payment has not been received.
Such notice must be mailed to the em-
ployee at least 15 days before coverage
is to cease, advising that coverage will
be dropped on a specified date at least
15 days after the date of the letter un-
less the payment has been received by
that date. If the employer has estab-
lished policies regarding other forms of
unpaid leave that provide for the em-
ployer to cease coverage retroactively
to the date the unpaid premium pay-
ment was due, the employer may drop
the employee from coverage retro-
actively in accordance with that pol-
icy, provided the 15-day notice was
given. In the absence of such a policy,
coverage for the employee may be ter-
minated at the end of the 30-day grace
period, where the required 15-day no-
tice has been provided.

(2) An employer has no obligation re-
garding the maintenance of a health
insurance policy which is not a ‘‘group
health plan.’’ See § 825.209(a).

(3) All other obligations of an em-
ployer under FMLA would continue;
for example, the employer continues to
have an obligation to reinstate an em-
ployee upon return from leave.

(b) The employer may recover the
employee’s share of any premium pay-
ments missed by the employee for any
FMLA leave period during which the
employer maintains health coverage by
paying the employee’s share after the
premium payment is missed.

(c) If coverage lapses because an em-
ployee has not made required premium
payments, upon the employee’s return
from FMLA leave the employer must
still restore the employee to coverage/
benefits equivalent to those the em-
ployee would have had if leave had not
been taken and the premium pay-
ment(s) had not been missed, including

family or dependent coverage. See
§ 825.215(d)(1)–(5). In such case, an em-
ployee may not be required to meet
any qualification requirements im-
posed by the plan, including any new
preexisting condition waiting period,
to wait for an open season, or to pass a
medical examination to obtain rein-
statement of coverage.

§ 825.213 May an employer recover
costs it incurred for maintaining
‘‘group health plan’’ or other non-
health benefits coverage during
FMLA leave?

(a) In addition to the circumstances
discussed in § 825.212(b), an employer
may recover its share of health plan
premiums during a period of unpaid
FMLA leave from an employee if the
employee fails to return to work after
the employee’s FMLA leave entitle-
ment has been exhausted or expires,
unless the reason the employee does
not return is due to:

(1) The continuation, recurrence, or
onset of a serious health condition of
the employee or the employee’s family
member which would otherwise entitle
the employee to leave under FMLA; or

(2) Other circumstances beyond the
employee’s control. Examples of ‘‘other
circumstances beyond the employee’s
control’’ are necessarily broad. They
include such situations as where a par-
ent chooses to stay home with a new-
born child who has a serious health
condition; an employee’s spouse is un-
expectedly transferred to a job location
more than 75 miles from the employ-
ee’s worksite; a relative or individual
other than an immediate family mem-
ber has a serious health condition and
the employee is needed to provide care;
the employee is laid off while on leave;
or, the employee is a ‘‘key employee’’
who decides not to return to work upon
being notified of the employer’s inten-
tion to deny restoration because of
substantial and grievous economic in-
jury to the employer’s operations and
is not reinstated by the employer.
Other circumstances beyond the em-
ployee’s control would not include a
situation where an employee desires to
remain with a parent in a distant city
even though the parent no longer re-
quires the employee’s care, or a parent
chooses not to return to work to stay
home with a well, newborn child.
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(3) When an employee fails to return
to work because of the continuation,
recurrence, or onset of a serious health
condition, thereby precluding the em-
ployer from recovering its (share of)
health benefit premium payments
made on the employee’s behalf during a
period of unpaid FMLA leave, the em-
ployer may require medical certifi-
cation of the employee’s or the family
member’s serious health condition.
Such certification is not required un-
less requested by the employer. The
employee is required to provide medi-
cal certification in a timely manner
which, for purposes of this section, is
within 30 days from the date of the em-
ployer’s request. For purposes of medi-
cal certification, the employee may use
the optional DOL form developed for
this purpose (see § 825.306(a) and Appen-
dix B of this part). If the employer re-
quests medical certification and the
employee does not provide such certifi-
cation in a timely manner (within 30
days), or the reason for not returning
to work does not meet the test of other
circumstances beyond the employee’s
control, the employer may recover
100% of the health benefit premiums it
paid during the period of unpaid FMLA
leave.

(b) Under some circumstances an em-
ployer may elect to maintain other
benefits, e.g., life insurance, disability
insurance, etc., by paying the employ-
ee’s (share of) premiums during periods
of unpaid FMLA leave. For example, to
ensure the employer can meet its re-
sponsibilities to provide equivalent
benefits to the employee upon return
from unpaid FMLA leave, it may be
necessary that premiums be paid con-
tinuously to avoid a lapse of coverage.
If the employer elects to maintain such
benefits during the leave, at the con-
clusion of leave, the employer is enti-
tled to recover only the costs incurred
for paying the employee’s share of any
premiums whether or not the employee
returns to work.

(c) An employee who returns to work
for at least 30 calendar days is consid-
ered to have ‘‘returned’’ to work. An
employee who transfers directly from
taking FMLA leave to retirement, or
who retires during the first 30 days
after the employee returns to work, is
deemed to have returned to work.

(d) When an employee elects or an
employer requires paid leave to be sub-
stituted for FMLA leave, the employer
may not recover its (share of) health
insurance or other non-health benefit
premiums for any period of FMLA
leave covered by paid leave. Because
paid leave provided under a plan cover-
ing temporary disabilities (including
workers’ compensation) is not unpaid,
recovery of health insurance premiums
does not apply to such paid leave.

(e) The amount that self-insured em-
ployers may recover is limited to only
the employer’s share of allowable ‘‘pre-
miums’’ as would be calculated under
COBRA, excluding the 2 percent fee for
administrative costs.

(f) When an employee fails to return
to work, any health and non-health
benefit premiums which this section of
the regulations permits an employer to
recover are a debt owed by the non-re-
turning employee to the employer. The
existence of this debt caused by the
employee’s failure to return to work
does not alter the employer’s respon-
sibilities for health benefit coverage
and, under a self-insurance plan, pay-
ment of claims incurred during the pe-
riod of FMLA leave. To the extent re-
covery is allowed, the employer may
recover the costs through deduction
from any sums due to the employee
(e.g., unpaid wages, vacation pay, profit
sharing, etc.), provided such deductions
do not otherwise violate applicable
Federal or State wage payment or
other laws. Alternatively, the em-
ployer may initiate legal action
against the employee to recover such
costs.

§ 825.214 What are an employee’s
rights on returning to work from
FMLA leave?

(a) On return from FMLA leave, an
employee is entitled to be returned to
the same position the employee held
when leave commenced, or to an equiv-
alent position with equivalent benefits,
pay, and other terms and conditions of
employment. An employee is entitled
to such reinstatement even if the em-
ployee has been replaced or his or her
position has been restructured to ac-
commodate the employee’s absence.
See also § 825.106(e) for the obligations
of joint employers.
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(b) If the employee is unable to per-
form an essential function of the posi-
tion because of a physical or mental
condition, including the continuation
of a serious health condition, the em-
ployee has no right to restoration to
another position under the FMLA.
However, the employer’s obligations
may be governed by the Americans
with Disabilities Act (ADA). See
§ 825.702.

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]

§ 825.215 What is an equivalent posi-
tion?

(a) An equivalent position is one that
is virtually identical to the employee’s
former position in terms of pay, bene-
fits and working conditions, including
privileges, perquisites and status. It
must involve the same or substantially
similar duties and responsibilities,
which must entail substantially equiv-
alent skill, effort, responsibility, and
authority.

(b) If an employee is no longer quali-
fied for the position because of the em-
ployee’s inability to attend a necessary
course, renew a license, fly a minimum
number of hours, etc., as a result of the
leave, the employee shall be given a
reasonable opportunity to fulfill those
conditions upon return to work.

(c) Equivalent Pay. (1) An employee is
entitled to any unconditional pay in-
creases which may have occurred dur-
ing the FMLA leave period, such as
cost of living increases. Pay increases
conditioned upon seniority, length of
service, or work performed would not
have to be granted unless it is the em-
ployer’s policy or practice to do so
with respect to other employees on
‘‘leave without pay.’’ In such case, any
pay increase would be granted based on
the employee’s seniority, length of
service, work performed, etc., exclud-
ing the period of unpaid FMLA leave.
An employee is entitled to be restored
to a position with the same or equiva-
lent pay premiums, such as a shift dif-
ferential. If an employee departed from
a position averaging ten hours of over-
time (and corresponding overtime pay)
each week, an employee is ordinarily
entitled to such a position on return
from FMLA leave.

(2) Many employers pay bonuses in
different forms to employees for job-re-
lated performance such as for perfect
attendance, safety (absence of injuries
or accidents on the job) and exceeding
production goals. Bonuses for perfect
attendance and safety do not require
performance by the employee but rath-
er contemplate the absence of occur-
rences. To the extent an employee who
takes FMLA leave had met all the re-
quirements for either or both of these
bonuses before FMLA leave began, the
employee is entitled to continue this
entitlement upon return from FMLA
leave, that is, the employee may not be
disqualified for the bonus(es) for the
taking of FMLA leave. See § 825.220 (b)
and (c). A monthly production bonus,
on the other hand does require per-
formance by the employee. If the em-
ployee is on FMLA leave during any
part of the period for which the bonus
is computed, the employee is entitled
to the same consideration for the
bonus as other employees on paid or
unpaid leave (as appropriate). See para-
graph (d)(2) of this section.

(d) Equivalent Benefits. ‘‘Benefits’’ in-
clude all benefits provided or made
available to employees by an employer,
including group life insurance, health
insurance, disability insurance, sick
leave, annual leave, educational bene-
fits, and pensions, regardless of wheth-
er such benefits are provided by a prac-
tice or written policy of an employer
through an employee benefit plan as
defined in Section 3(3) of the Employee
Retirement Income Security Act of
1974, 29 U.S.C. 1002(3).

(1) At the end of an employee’s
FMLA leave, benefits must be resumed
in the same manner and at the same
levels as provided when the leave
began, and subject to any changes in
benefit levels that may have taken
place during the period of FMLA leave
affecting the entire workforce, unless
otherwise elected by the employee.
Upon return from FMLA leave, an em-
ployee cannot be required to requalify
for any benefits the employee enjoyed
before FMLA leave began (including
family or dependent coverages). For ex-
ample, if an employee was covered by a
life insurance policy before taking
leave but is not covered or coverage
lapses during the period of unpaid
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FMLA leave, the employee cannot be
required to meet any qualifications,
such as taking a physical examination,
in order to requalify for life insurance
upon return from leave. Accordingly,
some employers may find it necessary
to modify life insurance and other ben-
efits programs in order to restore em-
ployees to equivalent benefits upon re-
turn from FMLA leave, make arrange-
ments for continued payment of costs
to maintain such benefits during un-
paid FMLA leave, or pay these costs
subject to recovery from the employee
on return from leave. See § 825.213(b).

(2) An employee may, but is not enti-
tled to, accrue any additional benefits
or seniority during unpaid FMLA
leave. Benefits accrued at the time
leave began, however, (e.g., paid vaca-
tion, sick or personal leave to the ex-
tent not substituted for FMLA leave)
must be available to an employee upon
return from leave.

(3) If, while on unpaid FMLA leave,
an employee desires to continue life in-
surance, disability insurance, or other
types of benefits for which he or she
typically pays, the employer is re-
quired to follow established policies or
practices for continuing such benefits
for other instances of leave without
pay. If the employer has no established
policy, the employee and the employer
are encouraged to agree upon arrange-
ments before FMLA leave begins.

(4) With respect to pension and other
retirement plans, any period of unpaid
FMLA leave shall not be treated as or
counted toward a break in service for
purposes of vesting and eligibility to
participate. Also, if the plan requires
an employee to be employed on a spe-
cific date in order to be credited with a
year of service for vesting, contribu-
tions or participation purposes, an em-
ployee on unpaid FMLA leave on that
date shall be deemed to have been em-
ployed on that date. However, unpaid
FMLA leave periods need not be treat-
ed as credited service for purposes of
benefit accrual, vesting and eligibility
to participate.

(5) Employees on unpaid FMLA leave
are to be treated as if they continued
to work for purposes of changes to ben-
efit plans. They are entitled to changes
in benefits plans, except those which
may be dependent upon seniority or ac-

crual during the leave period, imme-
diately upon return from leave or to
the same extent they would have quali-
fied if no leave had been taken. For ex-
ample if the benefit plan is predicated
on a pre-established number of hours
worked each year and the employee
does not have sufficient hours as a re-
sult of taking unpaid FMLA leave, the
benefit is lost. (In this regard, § 825.209
addresses health benefits.)

(e) Equivalent Terms and Conditions of
Employment. An equivalent position
must have substantially similar duties,
conditions, responsibilities, privileges
and status as the employee’s original
position.

(1) The employee must be reinstated
to the same or a geographically proxi-
mate worksite (i.e., one that does not
involve a significant increase in com-
muting time or distance) from where
the employee had previously been em-
ployed. If the employee’s original
worksite has been closed, the employee
is entitled to the same rights as if the
employee had not been on leave when
the worksite closed. For example, if an
employer transfers all employees from
a closed worksite to a new worksite in
a different city, the employee on leave
is also entitled to transfer under the
same conditions as if he or she had con-
tinued to be employed.

(2) The employee is ordinarily enti-
tled to return to the same shift or the
same or an equivalent work schedule.

(3) The employee must have the same
or an equivalent opportunity for bo-
nuses, profit-sharing, and other similar
discretionary and non-discretionary
payments.

(4) FMLA does not prohibit an em-
ployer from accommodating an em-
ployee’s request to be restored to a dif-
ferent shift, schedule, or position
which better suits the employee’s per-
sonal needs on return from leave, or to
offer a promotion to a better position.
However, an employee cannot be in-
duced by the employer to accept a dif-
ferent position against the employee’s
wishes.

(f) The requirement that an employee
be restored to the same or equivalent
job with the same or equivalent pay,
benefits, and terms and conditions of
employment does not extend to de
minimis or intangible, unmeasurable
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aspects of the job. However, restora-
tion to a job slated for lay-off when the
employee’s original position is not
would not meet the requirements of an
equivalent position.

§ 825.216 Are there any limitations on
an employer’s obligation to rein-
state an employee?

(a) An employee has no greater right
to reinstatement or to other benefits
and conditions of employment than if
the employee had been continuously
employed during the FMLA leave pe-
riod. An employer must be able to show
that an employee would not otherwise
have been employed at the time rein-
statement is requested in order to deny
restoration to employment. For exam-
ple:

(1) If an employee is laid off during
the course of taking FMLA leave and
employment is terminated, the em-
ployer’s responsibility to continue
FMLA leave, maintain group health
plan benefits and restore the employee
cease at the time the employee is laid
off, provided the employer has no con-
tinuing obligations under a collective
bargaining agreement or otherwise. An
employer would have the burden of
proving that an employee would have
been laid off during the FMLA leave
period and, therefore, would not be en-
titled to restoration.

(2) If a shift has been eliminated, or
overtime has been decreased, an em-
ployee would not be entitled to return
to work that shift or the original over-
time hours upon restoration. However,
if a position on, for example, a night
shift has been filled by another em-
ployee, the employee is entitled to re-
turn to the same shift on which em-
ployed before taking FMLA leave.

(b) If an employee was hired for a
specific term or only to perform work
on a discrete project, the employer has
no obligation to restore the employee
if the employment term or project is
over and the employer would not other-
wise have continued to employ the em-
ployee. On the other hand, if an em-
ployee was hired to perform work on a
contract, and after that contract pe-
riod the contract was awarded to an-
other contractor, the successor con-
tractor may be required to restore the

employee if it is a successor employer.
See § 825.107.

(c) In addition to the circumstances
explained above, an employer may
deny job restoration to salaried eligi-
ble employees (‘‘key employees,’’ as de-
fined in paragraph (c) of § 825.217) if
such denial is necessary to prevent sub-
stantial and grievous economic injury
to the operations of the employer; or
may delay restoration to an employee
who fails to provide a fitness for duty
certificate to return to work under the
conditions described in § 825.310.

(d) If the employee has been on a
workers’ compensation absence during
which FMLA leave has been taken con-
currently, and after 12 weeks of FMLA
leave the employee is unable to return
to work, the employee no longer has
the protections of FMLA and must
look to the workers’ compensation
statute or ADA for any relief or protec-
tions.

§ 825.217 What is a ‘‘key employee’’?
(a) A ‘‘key employee’’ is a salaried

FMLA-eligible employee who is among
the highest paid 10 percent of all the
employees employed by the employer
within 75 miles of the employee’s work-
site.

(b) The term ‘‘salaried’’ means ‘‘paid
on a salary basis,’’ as defined in 29 CFR
541.118. This is the Department of
Labor regulation defining employees
who may qualify as exempt from the
minimum wage and overtime require-
ments of the FLSA as executive, ad-
ministrative, and professional employ-
ees.

(c) A ‘‘key employee’’ must be
‘‘among the highest paid 10 percent’’ of
all the employees—both salaried and
non-salaried, eligible and ineligible—
who are employed by the employer
within 75 miles of the worksite.

(1) In determining which employees
are among the highest paid 10 percent,
year-to-date earnings are divided by
weeks worked by the employee (includ-
ing weeks in which paid leave was
taken). Earnings include wages, pre-
mium pay, incentive pay, and non-dis-
cretionary and discretionary bonuses.
Earnings do not include incentives
whose value is determined at some fu-
ture date, e.g., stock options, or bene-
fits or perquisites.
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(2) The determination of whether a
salaried employee is among the highest
paid 10 percent shall be made at the
time the employee gives notice of the
need for leave. No more than 10 percent
of the employer’s employees within 75
miles of the worksite may be ‘‘key em-
ployees.’’

§ 825.218 What does ‘‘substantial and
grievous economic injury’’ mean?

(a) In order to deny restoration to a
key employee, an employer must deter-
mine that the restoration of the em-
ployee to employment will cause ‘‘sub-
stantial and grievous economic injury’’
to the operations of the employer, not
whether the absence of the employee
will cause such substantial and griev-
ous injury.

(b) An employer may take into ac-
count its ability to replace on a tem-
porary basis (or temporarily do with-
out) the employee on FMLA leave. If
permanent replacement is unavoidable,
the cost of then reinstating the em-
ployee can be considered in evaluating
whether substantial and grievous eco-
nomic injury will occur from restora-
tion; in other words, the effect on the
operations of the company of reinstat-
ing the employee in an equivalent posi-
tion.

(c) A precise test cannot be set for
the level of hardship or injury to the
employer which must be sustained. If
the reinstatement of a ‘‘key employee’’
threatens the economic viability of the
firm, that would constitute ‘‘substan-
tial and grievous economic injury.’’ A
lesser injury which causes substantial,
long-term economic injury would also
be sufficient. Minor inconveniences and
costs that the employer would experi-
ence in the normal course of doing
business would certainly not constitute
‘‘substantial and grievous economic in-
jury.’’

(d) FMLA’s ‘‘substantial and grievous
economic injury’’ standard is different
from and more stringent than the
‘‘undue hardship’’ test under the ADA
(see, also § 825.702).

§ 825.219 What are the rights of a key
employee?

(a) An employer who believes that re-
instatement may be denied to a key
employee, must give written notice to

the employee at the time the employee
gives notice of the need for FMLA
leave (or when FMLA leave com-
mences, if earlier) that he or she quali-
fies as a key employee. At the same
time, the employer must also fully in-
form the employee of the potential
consequences with respect to reinstate-
ment and maintenance of health bene-
fits if the employer should determine
that substantial and grievous economic
injury to the employer’s operations
will result if the employee is reinstated
from FMLA leave. If such notice can-
not be given immediately because of
the need to determine whether the em-
ployee is a key employee, it shall be
given as soon as practicable after being
notified of a need for leave (or the com-
mencement of leave, if earlier). It is ex-
pected that in most circumstances
there will be no desire that an em-
ployee be denied restoration after
FMLA leave and, therefore, there
would be no need to provide such no-
tice. However, an employer who fails to
provide such timely notice will lose its
right to deny restoration even if sub-
stantial and grievous economic injury
will result from reinstatement.

(b) As soon as an employer makes a
good faith determination, based on the
facts available, that substantial and
grievous economic injury to its oper-
ations will result if a key employee
who has given notice of the need for
FMLA leave or is using FMLA leave is
reinstated, the employer shall notify
the employee in writing of its deter-
mination, that it cannot deny FMLA
leave, and that it intends to deny res-
toration to employment on completion
of the FMLA leave. It is anticipated
that an employer will ordinarily be
able to give such notice prior to the
employee starting leave. The employer
must serve this notice either in person
or by certified mail. This notice must
explain the basis for the employer’s
finding that substantial and grievous
economic injury will result, and, if
leave has commenced, must provide
the employee a reasonable time in
which to return to work, taking into
account the circumstances, such as the
length of the leave and the urgency of
the need for the employee to return.
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(c) If an employee on leave does not
return to work in response to the em-
ployer’s notification of intent to deny
restoration, the employee continues to
be entitled to maintenance of health
benefits and the employer may not re-
cover its cost of health benefit pre-
miums. A key employee’s rights under
FMLA continue unless and until the
employee either gives notice that he or
she no longer wishes to return to work,
or the employer actually denies rein-
statement at the conclusion of the
leave period.

(d) After notice to an employee has
been given that substantial and griev-
ous economic injury will result if the
employee is reinstated to employment,
an employee is still entitled to request
reinstatement at the end of the leave
period even if the employee did not re-
turn to work in response to the em-
ployer’s notice. The employer must
then again determine whether there
will be substantial and grievous eco-
nomic injury from reinstatement,
based on the facts at that time. If it is
determined that substantial and griev-
ous economic injury will result, the
employer shall notify the employee in
writing (in person or by certified mail)
of the denial of restoration.

§ 825.220 How are employees protected
who request leave or otherwise as-
sert FMLA rights?

(a) The FMLA prohibits interference
with an employee’s rights under the
law, and with legal proceedings or in-
quiries relating to an employee’s
rights. More specifically, the law con-
tains the following employee protec-
tions:

(1) An employer is prohibited from
interfering with, restraining, or deny-
ing the exercise of (or attempts to ex-
ercise) any rights provided by the Act.

(2) An employer is prohibited from
discharging or in any other way dis-
criminating against any person (wheth-
er or not an employee) for opposing or
complaining about any unlawful prac-
tice under the Act.

(3) All persons (whether or not em-
ployers) are prohibited from discharg-
ing or in any other way discriminating
against any person (whether or not an
employee) because that person has—

(i) Filed any charge, or has instituted
(or caused to be instituted) any pro-
ceeding under or related to this Act;

(ii) Given, or is about to give, any in-
formation in connection with an in-
quiry or proceeding relating to a right
under this Act;

(iii) Testified, or is about to testify,
in any inquiry or proceeding relating
to a right under this Act.

(b) Any violations of the Act or of
these regulations constitute interfer-
ing with, restraining, or denying the
exercise of rights provided by the Act.
‘‘Interfering with’’ the exercise of an
employee’s rights would include, for
example, not only refusing to authorize
FMLA leave, but discouraging an em-
ployee from using such leave. It would
also include manipulation by a covered
employer to avoid responsibilities
under FMLA, for example:

(1) transferring employees from one
worksite to another for the purpose of
reducing worksites, or to keep work-
sites, below the 50-employee threshold
for employee eligibility under the Act;

(2) changing the essential functions
of the job in order to preclude the tak-
ing of leave;

(3) reducing hours available to work
in order to avoid employee eligibility.

(c) An employer is prohibited from
discriminating against employees or
prospective employees who have used
FMLA leave. For example, if an em-
ployee on leave without pay would oth-
erwise be entitled to full benefits
(other than health benefits), the same
benefits would be required to be pro-
vided to an employee on unpaid FMLA
leave. By the same token, employers
cannot use the taking of FMLA leave
as a negative factor in employment ac-
tions, such as hiring, promotions or
disciplinary actions; nor can FMLA
leave be counted under ‘‘no fault’’ at-
tendance policies.

(d) Employees cannot waive, nor may
employers induce employees to waive,
their rights under FMLA. For example,
employees (or their collective bargain-
ing representatives) cannot ‘‘trade off’’
the right to take FMLA leave against
some other benefit offered by the em-
ployer. This does not prevent an em-
ployee’s voluntary and uncoerced ac-
ceptance (not as a condition of employ-
ment) of a ‘‘light duty’’ assignment
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while recovering from a serious health
condition (see § 825.702(d)). In such a cir-
cumstance the employee’s right to res-
toration to the same or an equivalent
position is available until 12 weeks
have passed within the 12-month pe-
riod, including all FMLA leave taken
and the period of ‘‘light duty.’’

(e) Individuals, and not merely em-
ployees, are protected from retaliation
for opposing (e.g., file a complaint
about) any practice which is unlawful
under the Act. They are similarly pro-
tected if they oppose any practice
which they reasonably believe to be a
violation of the Act or regulations.

Subpart C—How do Employees
Learn of Their FMLA Rights and
Obligations, and What Can an
Employer Require of an Em-
ployee?

§ 825.300 What posting requirements
does the Act place on employers?

(a) Every employer covered by the
FMLA is required to post and keep
posted on its premises, in conspicuous
places where employees are employed,
whether or not it has any ‘‘eligible’’
employees, a notice explaining the
Act’s provisions and providing informa-
tion concerning the procedures for fil-
ing complaints of violations of the Act
with the Wage and Hour Division. The
notice must be posted prominently
where it can be readily seen by employ-
ees and applicants for employment.
Employers may duplicate the text of
the notice contained in Appendix C of
this part, or copies of the required no-
tice may be obtained from local offices
of the Wage and Hour Division. The
poster and the text must be large
enough to be easily read and contain
fully legible text.

(b) An employer that willfully vio-
lates the posting requirement may be
assessed a civil money penalty by the
Wage and Hour Division not to exceed
$100 for each separate offense. Further-
more, an employer that fails to post
the required notice cannot take any
adverse action against an employee, in-
cluding denying FMLA leave, for fail-
ing to furnish the employer with ad-
vance notice of a need to take FMLA
leave.

(c) Where an employer’s workforce is
comprised of a significant portion of
workers who are not literate in
English, the employer shall be respon-
sible for providing the notice in a lan-
guage in which the employees are lit-
erate.

§ 825.301 What other notices to em-
ployees are required of employers
under the FMLA?

(a)(1) If an FMLA-covered employer
has any eligible employees and has any
written guidance to employees con-
cerning employee benefits or leave
rights, such as in an employee hand-
book, information concerning FMLA
entitlements and employee obligations
under the FMLA must be included in
the handbook or other document. For
example, if an employer provides an
employee handbook to all employees
that describes the employer’s policies
regarding leave, wages, attendance,
and similar matters, the handbook
must incorporate information on
FMLA rights and responsibilities and
the employer’s policies regarding the
FMLA. Informational publications de-
scribing the Act’s provisions are avail-
able from local offices of the Wage and
Hour Division and may be incorporated
in such employer handbooks or written
policies.

(2) If such an employer does not have
written policies, manuals, or hand-
books describing employee benefits and
leave provisions, the employer shall
provide written guidance to an em-
ployee concerning all the employee’s
rights and obligations under the
FMLA. This notice shall be provided to
employees each time notice is given
pursuant to paragraph (b), and in ac-
cordance with the provisions of that
paragraph. Employers may duplicate
and provide the employee a copy of the
FMLA Fact Sheet available from the
nearest office of the Wage and Hour Di-
vision to provide such guidance.

(b)(1) The employer shall also provide
the employee with written notice de-
tailing the specific expectations and
obligations of the employee and ex-
plaining any consequences of a failure
to meet these obligations. The written
notice must be provided to the em-
ployee in a language in which the em-
ployee is literate (see § 825.300(c)). Such
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specific notice must include, as appro-
priate:

(i) that the leave will be counted
against the employee’s annual FMLA
leave entitlement (see § 825.208);

(ii) any requirements for the em-
ployee to furnish medical certification
of a serious health condition and the
consequences of failing to do so (see
§ 825.305);

(iii) the employee’s right to sub-
stitute paid leave and whether the em-
ployer will require the substitution of
paid leave, and the conditions related
to any substitution;

(iv) any requirement for the em-
ployee to make any premium payments
to maintain health benefits and the ar-
rangements for making such payments
(see § 825.210), and the possible con-
sequences of failure to make such pay-
ments on a timely basis (i.e., the cir-
cumstances under which coverage may
lapse);

(v) any requirement for the employee
to present a fitness-for-duty certificate
to be restored to employment (see
§ 825.310);

(vi) the employee’s status as a ‘‘key
employee’’ and the potential con-
sequence that restoration may be de-
nied following FMLA leave, explaining
the conditions required for such denial
(see § 825.218);

(vii) the employee’s right to restora-
tion to the same or an equivalent job
upon return from leave (see §§ 825.214
and 825.604); and,

(viii) the employee’s potential liabil-
ity for payment of health insurance
premiums paid by the employer during
the employee’s unpaid FMLA leave if
the employee fails to return to work
after taking FMLA leave (see § 825.213).

(2) The specific notice may include
other information—e.g., whether the
employer will require periodic reports
of the employee’s status and intent to
return to work, but is not required to
do so. A prototype notice is contained
in Appendix D of this part, or may be
obtained from local offices of the De-
partment of Labor’s Wage and Hour Di-
vision, which employers may adapt for
their use to meet these specific notice
requirements.

(c) Except as provided in this sub-
paragraph, the written notice required
by paragraph (b) (and by subparagraph

(a)(2) where applicable) must be pro-
vided to the employee no less often
than the first time in each six-month
period that an employee gives notice of
the need for FMLA leave (if FMLA
leave is taken during the six-month pe-
riod). The notice shall be given within
a reasonable time after notice of the
need for leave is given by the em-
ployee—within one or two business
days if feasible. If leave has already
begun, the notice should be mailed to
the employee’s address of record.

(1) If the specific information pro-
vided by the notice changes with re-
spect to a subsequent period of FMLA
leave during the six-month period, the
employer shall, within one or two busi-
ness days of receipt of the employee’s
notice of need for leave, provide writ-
ten notice referencing the prior notice
and setting forth any of the informa-
tion in subparagraph (b) which has
changed. For example, if the initial
leave period were paid leave and the
subsequent leave period would be un-
paid leave, the employer may need to
give notice of the arrangements for
making premium payments.

(2)(i) Except as provided in subpara-
graph (ii), if the employer is requiring
medical certification or a ‘‘fitness-for-
duty’’ report, written notice of the re-
quirement shall be given with respect
to each employee notice of a need for
leave.

(ii) Subsequent written notification
shall not be required if the initial no-
tice in the six-months period and the
employer handbook or other written
documents (if any) describing the em-
ployer’s leave policies, clearly provided
that certification or a ‘‘fitness-for-
duty’’ report would be required (e.g., by
stating that certification would be re-
quired in all cases, by stating that cer-
tification would be required in all cases
in which leave of more than a specified
number of days is taken, or by stating
that a ‘‘fitness-for-duty’’ report would
be required in all cases for back inju-
ries for employees in a certain occupa-
tion). Where subsequent written notice
is not required, at least oral notice
shall be provided. (See § 825.305(a).)

(d) Employers are also expected to re-
sponsively answer questions from em-
ployees concerning their rights and re-
sponsibilities under the FMLA.
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(e) Employers furnishing FMLA-re-
quired notices to sensory impaired in-
dividuals must also comply with all ap-
plicable requirements under Federal or
State law.

(f) If an employer fails to provide no-
tice in accordance with the provisions
of this section, the employer may not
take action against an employee for
failure to comply with any provision
required to be set forth in the notice.

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]

§ 825.302 What notice does an em-
ployee have to give an employer
when the need for FMLA leave is
foreseeable?

(a) An employee must provide the
employer at least 30 days advance no-
tice before FMLA leave is to begin if
the need for the leave is foreseeable
based on an expected birth, placement
for adoption or foster care, or planned
medical treatment for a serious health
condition of the employee or of a fam-
ily member. If 30 days notice is not
practicable, such as because of a lack
of knowledge of approximately when
leave will be required to begin, a
change in circumstances, or a medical
emergency, notice must be given as
soon as practicable. For example, an
employee’s health condition may re-
quire leave to commence earlier than
anticipated before the birth of a child.
Similarly, little opportunity for notice
may be given before placement for
adoption. Whether the leave is to be
continuous or is to be taken intermit-
tently or on a reduced schedule basis,
notice need only be given one time, but
the employee shall advise the employer
as soon as practicable if dates of sched-
uled leave change or are extended, or
were initially unknown.

(b) ‘‘As soon as practicable’’ means as
soon as both possible and practical,
taking into account all of the facts and
circumstances in the individual case.
For foreseeable leave where it is not
possible to give as much as 30 days no-
tice, ‘‘as soon as practicable’’ ordi-
narily would mean at least verbal noti-
fication to the employer within one or
two business days of when the need for
leave becomes known to the employee.

(c) An employee shall provide at
least verbal notice sufficient to make

the employer aware that the employee
needs FMLA-qualifying leave, and the
anticipated timing and duration of the
leave. The employee need not expressly
assert rights under the FMLA or even
mention the FMLA, but may only state
that leave is needed for an expected
birth or adoption, for example. The em-
ployer should inquire further of the
employee if it is necessary to have
more information about whether
FMLA leave is being sought by the em-
ployee, and obtain the necessary de-
tails of the leave to be taken. In the
case of medical conditions, the em-
ployer may find it necessary to inquire
further to determine if the leave is be-
cause of a serious health condition and
may request medical certification to
support the need for such leave (see
§ 825.305).

(d) An employer may also require an
employee to comply with the employ-
er’s usual and customary notice and
procedural requirements for requesting
leave. For example, an employer may
require that written notice set forth
the reasons for the requested leave, the
anticipated duration of the leave, and
the anticipated start of the leave. How-
ever, failure to follow such internal
employer procedures will not permit an
employer to disallow or delay an em-
ployee’s taking FMLA leave if the em-
ployee gives timely verbal or other no-
tice.

(e) When planning medical treat-
ment, the employee must consult with
the employer and make a reasonable
effort to schedule the leave so as not to
disrupt unduly the employer’s oper-
ations, subject to the approval of the
health care provider. Employees are or-
dinarily expected to consult with their
employers prior to the scheduling of
treatment in order to work out a treat-
ment schedule which best suits the
needs of both the employer and the em-
ployee. If an employee who provides
notice of the need to take FMLA leave
on an intermittent basis for planned
medical treatment neglects to consult
with the employer to make a reason-
able attempt to arrange the schedule of
treatments so as not to unduly disrupt
the employer’s operations, the em-
ployer may initiate discussions with
the employee and require the employee
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to attempt to make such arrange-
ments, subject to the approval of the
health care provider.

(f) In the case of intermittent leave
or leave on a reduced leave schedule
which is medically necessary, an em-
ployee shall advise the employer, upon
request, of the reasons why the inter-
mittent/reduced leave schedule is nec-
essary and of the schedule for treat-
ment, if applicable. The employee and
employer shall attempt to work out a
schedule which meets the employee’s
needs without unduly disrupting the
employer’s operations, subject to the
approval of the health care provider.

(g) An employer may waive employ-
ees’ FMLA notice requirements. In ad-
dition, an employer may not require
compliance with stricter FMLA notice
requirements where the provisions of a
collective bargaining agreement, State
law, or applicable leave plan allow less
advance notice to the employer. For
example, if an employee (or employer)
elects to substitute paid vacation leave
for unpaid FMLA leave (see § 825.207),
and the employer’s paid vacation leave
plan imposes no prior notification re-
quirements for taking such vacation
leave, no advance notice may be re-
quired for the FMLA leave taken in
these circumstances. On the other
hand, FMLA notice requirements
would apply to a period of unpaid
FMLA leave, unless the employer im-
poses lesser notice requirements on
employees taking leave without pay.

§ 825.303 What are the requirements
for an employee to furnish notice to
an employer where the need for
FMLA leave is not foreseeable?

(a) When the approximate timing of
the need for leave is not foreseeable, an
employee should give notice to the em-
ployer of the need for FMLA leave as
soon as practicable under the facts and
circumstances of the particular case. It
is expected that an employee will give
notice to the employer within no more
than one or two working days of learn-
ing of the need for leave, except in ex-
traordinary circumstances where such
notice is not feasible. In the case of a
medical emergency requiring leave be-
cause of an employee’s own serious
health condition or to care for a family
member with a serious health condi-

tion, written advance notice pursuant
to an employer’s internal rules and
procedures may not be required when
FMLA leave is involved.

(b) The employee should provide no-
tice to the employer either in person or
by telephone, telegraph, facsimile
(‘‘fax’’) machine or other electronic
means. Notice may be given by the em-
ployee’s spokesperson (e.g., spouse,
adult family member or other respon-
sible party) if the employee is unable
to do so personally. The employee need
not expressly assert rights under the
FMLA or even mention the FMLA, but
may only state that leave is needed.
The employer will be expected to ob-
tain any additional required informa-
tion through informal means. The em-
ployee or spokesperson will be expected
to provide more information when it
can readily be accomplished as a prac-
tical matter, taking into consideration
the exigencies of the situation.

§ 825.304 What recourse do employers
have if employees fail to provide
the required notice?

(a) An employer may waive employ-
ees’ FMLA notice obligations or the
employer’s own internal rules on leave
notice requirements.

(b) If an employee fails to give 30
days notice for foreseeable leave with
no reasonable excuse for the delay, the
employer may delay the taking of
FMLA leave until at least 30 days after
the date the employee provides notice
to the employer of the need for FMLA
leave.

(c) In all cases, in order for the onset
of an employee’s FMLA leave to be de-
layed due to lack of required notice, it
must be clear that the employee had
actual notice of the FMLA notice re-
quirements. This condition would be
satisfied by the employer’s proper post-
ing of the required notice at the work-
site where the employee is employed.
Furthermore, the need for leave and
the approximate date leave would be
taken must have been clearly foresee-
able to the employee 30 days in ad-
vance of the leave. For example,
knowledge that an employee would re-
ceive a telephone call about the avail-
ability of a child for adoption at some
unknown point in the future would not
be sufficient.
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§ 825.305 When must an employee pro-
vide medical certification to sup-
port FMLA leave?

(a) An employer may require that an
employee’s leave to care for the em-
ployee’s seriously-ill spouse, son,
daughter, or parent, or due to the em-
ployee’s own serious health condition
that makes the employee unable to
perform one or more of the essential
functions of the employee’s position, be
supported by a certification issued by
the health care provider of the em-
ployee or the employee’s ill family
member. An employer must give notice
of a requirement for medical certifi-
cation each time a certification is re-
quired; such notice must be written no-
tice whenever required by § 825.301. An
employer’s oral request to an employee
to furnish any subsequent medical cer-
tification is sufficient.

(b) When the leave is foreseeable and
at least 30 days notice has been pro-
vided, the employee should provide the
medical certification before the leave
begins. When this is not possible, the
employee must provide the requested
certification to the employer within
the time frame requested by the em-
ployer (which must allow at least 15
calendar days after the employer’s re-
quest), unless it is not practicable
under the particular circumstances to
do so despite the employee’s diligent,
good faith efforts.

(c) In most cases, the employer
should request that an employee fur-
nish certification from a health care
provider at the time the employee
gives notice of the need for leave or
within two business days thereafter,
or, in the case of unforeseen leave,
within two business days after the
leave commences. The employer may
request certification at some later date
if the employer later has reason to
question the appropriateness of the
leave or its duration.

(d) At the time the employer requests
certification, the employer must also
advise an employee of the anticipated
consequences of an employee’s failure
to provide adequate certification. The
employer shall advise an employee
whenever the employer finds a certifi-
cation incomplete, and provide the em-
ployee a reasonable opportunity to
cure any such deficiency.

(e) If the employer’s sick or medical
leave plan imposes medical certifi-
cation requirements that are less strin-
gent than the certification require-
ments of these regulations, and the em-
ployee or employer elects to substitute
paid sick, vacation, personal or family
leave for unpaid FMLA leave where au-
thorized (see § 825.207), only the employ-
er’s less stringent sick leave certifi-
cation requirements may be imposed.

§ 825.306 How much information may
be required in medical certifi-
cations of a serious health condi-
tion?

(a) DOL has developed an optional
form (Form WH–380, as revised) for em-
ployees’ (or their family members’) use
in obtaining medical certification, in-
cluding second and third opinions, from
health care providers that meets
FMLA’s certification requirements.
(See Appendix B to these regulations.)
This optional form reflects certifi-
cation requirements so as to permit
the health care provider to furnish ap-
propriate medical information within
his or her knowledge.

(b) Form WH–380, as revised, or an-
other form containing the same basic
information, may be used by the em-
ployer; however, no additional informa-
tion may be required. In all instances
the information on the form must re-
late only to the serious health condi-
tion for which the current need for
leave exists. The form identifies the
health care provider and type of medi-
cal practice (including pertinent spe-
cialization, if any), makes maximum
use of checklist entries for ease in
completing the form, and contains re-
quired entries for:

(1) A certification as to which part of
the definition of ‘‘serious health condi-
tion’’ (see § 825.114), if any, applies to
the patient’s condition, and the medi-
cal facts which support the certifi-
cation, including a brief statement as
to how the medical facts meet the cri-
teria of the definition.

(2)(i) The approximate date the seri-
ous health condition commenced, and
its probable duration, including the
probable duration of the patient’s
present incapacity (defined to mean in-
ability to work, attend school or per-
form other regular daily activities due
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to the serious health condition, treat-
ment therefor, or recovery therefrom)
if different.

(ii) Whether it will be necessary for
the employee to take leave intermit-
tently or to work on a reduced leave
schedule basis (i.e., part-time) as a re-
sult of the serious health condition (see
§ 825.117 and § 825.203), and if so, the
probable duration of such schedule.

(iii) If the condition is pregnancy or
a chronic condition within the meaning
of § 825.114(a)(2)(iii), whether the pa-
tient is presently incapacitated and the
likely duration and frequency of epi-
sodes of incapacity.

(3)(i)(A) If additional treatments will
be required for the condition, an esti-
mate of the probable number of such
treatments.

(B) If the patient’s incapacity will be
intermittent, or will require a reduced
leave schedule, an estimate of the prob-
able number and interval between such
treatments, actual or estimated dates
of treatment if known, and period re-
quired for recovery if any.

(ii) If any of the treatments referred
to in subparagraph (i) will be provided
by another provider of health services
(e.g., physical therapist), the nature of
the treatments.

(iii) If a regimen of continuing treat-
ment by the patient is required under
the supervision of the health care pro-
vider, a general description of the regi-
men (see § 825.114(b)).

(4) If medical leave is required for the
employee’s absence from work because
of the employee’s own condition (in-
cluding absences due to pregnancy or a
chronic condition), whether the em-
ployee:

(i) Is unable to perform work of any
kind;

(ii) Is unable to perform any one or
more of the essential functions of the
employee’s position, including a state-
ment of the essential functions the em-
ployee is unable to perform (see
§ 825.115), based on either information
provided on a statement from the em-
ployer of the essential functions of the
position or, if not provided, discussion
with the employee about the employ-
ee’s job functions; or

(iii) Must be absent from work for
treatment.

(5)(i) If leave is required to care for a
family member of the employee with a
serious health condition, whether the
patient requires assistance for basic
medical or personal needs or safety, or
for transportation; or if not, whether
the employee’s presence to provide psy-
chological comfort would be beneficial
to the patient or assist in the patient’s
recovery. The employee is required to
indicate on the form the care he or she
will provide and an estimate of the
time period.

(ii) If the employee’s family member
will need care only intermittently or
on a reduced leave schedule basis (i.e.,
part-time), the probable duration of
the need.

(c) If the employer’s sick or medical
leave plan requires less information to
be furnished in medical certifications
than the certification requirements of
these regulations, and the employee or
employer elects to substitute paid sick,
vacation, personal or family leave for
unpaid FMLA leave where authorized
(see § 825.207), only the employer’s less-
er sick leave certification require-
ments may be imposed.

§ 825.307 What may an employer do if
it questions the adequacy of a medi-
cal certification?

(a) If an employee submits a com-
plete certification signed by the health
care provider, the employer may not
request additional information from
the employee’s health care provider.
However, a health care provider rep-
resenting the employer may contact
the employee’s health care provider,
with the employee’s permission, for
purposes of clarification and authentic-
ity of the medical certification.

(1) If an employee is on FMLA leave
running concurrently with a workers’
compensation absence, and the provi-
sions of the workers’ compensation
statute permit the employer or the em-
ployer’s representative to have direct
contact with the employee’s workers’
compensation health care provider, the
employer may follow the workers’
compensation provisions.

(2) An employer who has reason to
doubt the validity of a medical certifi-
cation may require the employee to ob-
tain a second opinion at the employer’s
expense. Pending receipt of the second
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(or third) medical opinion, the em-
ployee is provisionally entitled to the
benefits of the Act, including mainte-
nance of group health benefits. If the
certifications do not ultimately estab-
lish the employee’s entitlement to
FMLA leave, the leave shall not be des-
ignated as FMLA leave and may be
treated as paid or unpaid leave under
the employer’s established leave poli-
cies. The employer is permitted to des-
ignate the health care provider to fur-
nish the second opinion, but the se-
lected health care provider may not be
employed on a regular basis by the em-
ployer. See also paragraphs (e) and (f)
of this section.

(b) The employer may not regularly
contract with or otherwise regularly
utilize the services of the health care
provider furnishing the second opinion
unless the employer is located in an
area where access to health care is ex-
tremely limited (e.g., a rural area
where no more than one or two doctors
practice in the relevant specialty in
the vicinity).

(c) If the opinions of the employee’s
and the employer’s designated health
care providers differ, the employer may
require the employee to obtain certifi-
cation from a third health care pro-
vider, again at the employer’s expense.
This third opinion shall be final and
binding. The third health care provider
must be designated or approved jointly
by the employer and the employee. The
employer and the employee must each
act in good faith to attempt to reach
agreement on whom to select for the
third opinion provider. If the employer
does not attempt in good faith to reach
agreement, the employer will be bound
by the first certification. If the em-
ployee does not attempt in good faith
to reach agreement, the employee will
be bound by the second certification.
For example, an employee who refuses
to agree to see a doctor in the specialty
in question may be failing to act in
good faith. On the other hand, an em-
ployer that refuses to agree to any doc-
tor on a list of specialists in the appro-
priate field provided by the employee
and whom the employee has not pre-
viously consulted may be failing to act
in good faith.

(d) The employer is required to pro-
vide the employee with a copy of the

second and third medical opinions,
where applicable, upon request by the
employee. Requested copies are to be
provided within two business days un-
less extenuating circumstances prevent
such action.

(e) If the employer requires the em-
ployee to obtain either a second or
third opinion the employer must reim-
burse an employee or family member
for any reasonable ‘‘out of pocket’’
travel expenses incurred to obtain the
second and third medical opinions. The
employer may not require the em-
ployee or family member to travel out-
side normal commuting distance for
purposes of obtaining the second or
third medical opinions except in very
unusual circumstances.

(f) In circumstances when the em-
ployee or a family member is visiting
in another country, or a family mem-
ber resides in another country, and a
serious health condition develops, the
employer shall accept a medical cer-
tification as well as second and third
opinions from a health care provider
who practices in that country.

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]

§ 825.308 Under what circumstances
may an employer request subse-
quent recertifications of medical
conditions?

(a) For pregnancy, chronic, or perma-
nent/long-term conditions under con-
tinuing supervision of a health care
provider (as defined in § 825.114(a)(2)(ii),
(iii) or (iv)), an employer may request
recertification no more often than
every 30 days and only in connection
with an absence by the employee, un-
less:

(1) Circumstances described by the
previous certification have changed
significantly (e.g., the duration or fre-
quency of absences, the severity of the
condition, complications); or

(2) The employer receives informa-
tion that casts doubt upon the employ-
ee’s stated reason for the absence.

(b)(1) If the minimum duration of the
period of incapacity specified on a cer-
tification furnished by the health care
provider is more than 30 days, the em-
ployer may not request recertification
until that minimum duration has
passed unless one of the conditions set
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forth in paragraph (c)(1), (2) or (3) of
this section is met.

(2) For FMLA leave taken intermit-
tently or on a reduced leave schedule
basis, the employer may not request
recertification in less than the mini-
mum period specified on the certifi-
cation as necessary for such leave (in-
cluding treatment) unless one of the
conditions set forth in paragraph (c)(1),
(2) or (3) of this section is met.

(c) For circumstances not covered by
paragraphs (a) or (b) of this section, an
employer may request recertification
at any reasonable interval, but not
more often than every 30 days, unless:

(1) The employee requests an exten-
sion of leave;

(2) Circumstances described by the
previous certification have changed
significantly (e.g., the duration of the
illness, the nature of the illness, com-
plications); or

(3) The employer receives informa-
tion that casts doubt upon the continu-
ing validity of the certification.

(d) The employee must provide the
requested recertification to the em-
ployer within the time frame requested
by the employer (which must allow at
least 15 calendar days after the em-
ployer’s request), unless it is not prac-
ticable under the particular cir-
cumstances to do so despite the em-
ployee’s diligent, good faith efforts.

(e) Any recertification requested by
the employer shall be at the employ-
ee’s expense unless the employer pro-
vides otherwise. No second or third
opinion on recertification may be re-
quired.

§ 825.309 What notice may an employer
require regarding an employee’s in-
tent to return to work?

(a) An employer may require an em-
ployee on FMLA leave to report peri-
odically on the employee’s status and
intent to return to work. The employ-
er’s policy regarding such reports may
not be discriminatory and must take
into account all of the relevant facts
and circumstances related to the indi-
vidual employee’s leave situation.

(b) If an employee gives unequivocal
notice of intent not to return to work,
the employer’s obligations under
FMLA to maintain health benefits
(subject to COBRA requirements) and

to restore the employee cease. How-
ever, these obligations continue if an
employee indicates he or she may be
unable to return to work but expresses
a continuing desire to do so.

(c) It may be necessary for an em-
ployee to take more leave than origi-
nally anticipated. Conversely, an em-
ployee may discover after beginning
leave that the circumstances have
changed and the amount of leave origi-
nally anticipated is no longer nec-
essary. An employee may not be re-
quired to take more FMLA leave than
necessary to resolve the circumstance
that precipitated the need for leave. In
both of these situations, the employer
may require that the employee provide
the employer reasonable notice (i.e.,
within two business days) of the
changed circumstances where foresee-
able. The employer may also obtain in-
formation on such changed cir-
cumstances through requested status
reports.

§ 825.310 Under what circumstances
may an employer require that an
employee submit a medical certifi-
cation that the employee is able (or
unable) to return to work (i.e., a
‘‘fitness-for-duty’’ report)?

(a) As a condition of restoring an em-
ployee whose FMLA leave was occa-
sioned by the employee’s own serious
health condition that made the em-
ployee unable to perform the employ-
ee’s job, an employer may have a uni-
formly-applied policy or practice that
requires all similarly-situated employ-
ees (i.e., same occupation, same serious
health condition) who take leave for
such conditions to obtain and present
certification from the employee’s
health care provider that the employee
is able to resume work.

(b) If State or local law or the terms
of a collective bargaining agreement
govern an employee’s return to work,
those provisions shall be applied. Simi-
larly, requirements under the Ameri-
cans with Disabilities Act (ADA) that
any return-to-work physical be job-re-
lated and consistent with business ne-
cessity apply. For example, an attor-
ney could not be required to submit to
a medical examination or inquiry just
because her leg had been amputated.
The essential functions of an attor-
ney’s job do not require use of both
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legs; therefore such an inquiry would
not be job related. An employer may
require a warehouse laborer, whose
back impairment affects the ability to
lift, to be examined by an orthopedist,
but may not require this employee to
submit to an HIV test where the test is
not related to either the essential func-
tions of his/her job or to his/her impair-
ment.

(c) An employer may seek fitness-for-
duty certification only with regard to
the particular health condition that
caused the employee’s need for FMLA
leave. The certification itself need only
be a simple statement of an employee’s
ability to return to work. A health
care provider employed by the em-
ployer may contact the employee’s
health care provider with the employ-
ee’s permission, for purposes of clari-
fication of the employee’s fitness to re-
turn to work. No additional informa-
tion may be acquired, and clarification
may be requested only for the serious
health condition for which FMLA leave
was taken. The employer may not
delay the employee’s return to work
while contact with the health care pro-
vider is being made.

(d) The cost of the certification shall
be borne by the employee and the em-
ployee is not entitled to be paid for the
time or travel costs spent in acquiring
the certification.

(e) The notice that employers are re-
quired to give to each employee giving
notice of the need for FMLA leave re-
garding their FMLA rights and obliga-
tions (see § 825.301) shall advise the em-
ployee if the employer will require fit-
ness-for-duty certification to return to
work. If the employer has a handbook
explaining employment policies and
benefits, the handbook should explain
the employer’s general policy regard-
ing any requirement for fitness-for-
duty certification to return to work.
Specific notice shall also be given to
any employee from whom fitness-for-
duty certification will be required ei-
ther at the time notice of the need for
leave is given or immediately after
leave commences and the employer is
advised of the medical circumstances
requiring the leave, unless the employ-
ee’s condition changes from one that
did not previously require certification
pursuant to the employer’s practice or

policy. No second or third fitness-for-
duty certification may be required.

(f) An employer may delay restora-
tion to employment until an employee
submits a required fitness-for-duty cer-
tification unless the employer has
failed to provide the notices required
in paragraph (e) of this section.

(g) An employer is not entitled to
certification of fitness to return to
duty when the employee takes inter-
mittent leave as described in § 825.203.

(h) When an employee is unable to re-
turn to work after FMLA leave because
of the continuation, recurrence, or
onset of the employee’s or family mem-
ber’s serious health condition, thereby
preventing the employer from recover-
ing its share of health benefit premium
payments made on the employee’s be-
half during a period of unpaid FMLA
leave, the employer may require medi-
cal certification of the employee’s or
the family member’s serious health
condition. (See § 825.213(a)(3).) The cost
of the certification shall be borne by
the employee and the employee is not
entitled to be paid for the time or trav-
el costs spent in acquiring the certifi-
cation.

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]

§ 825.311 What happens if an employee
fails to satisfy the medical certifi-
cation and/or recertification re-
quirements?

(a) In the case of foreseeable leave,
an employer may delay the taking of
FMLA leave to an employee who fails
to provide timely certification after
being requested by the employer to fur-
nish such certification ( i.e., within 15
calendar days, if practicable), until the
required certification is provided.

(b) When the need for leave is not
foreseeable, or in the case of recertifi-
cation, an employee must provide cer-
tification (or recertification) within
the time frame requested by the em-
ployer (which must allow at least 15
days after the employer’s request) or as
soon as reasonably possible under the
particular facts and circumstances. In
the case of a medical emergency, it
may not be practicable for an employee
to provide the required certification
within 15 calendar days. If an employee
fails to provide a medical certification
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within a reasonable time under the per-
tinent circumstances, the employer
may delay the employee’s continuation
of FMLA leave. If the employee never
produces the certification, the leave is
not FMLA leave.

(c) When requested by the employer
pursuant to a uniformly applied policy
for similarly-situated employees, the
employee must provide medical certifi-
cation at the time the employee seeks
reinstatement at the end of FMLA
leave taken for the employee’s serious
health condition, that the employee is
fit for duty and able to return to work
(see § 825.310(a)) if the employer has
provided the required notice (see
§ 825.301(c); the employer may delay
restoration until the certification is
provided. In this situation, unless the
employee provides either a fitness-for-
duty certification or a new medical
certification for a serious health condi-
tion at the time FMLA leave is con-
cluded, the employee may be termi-
nated. See also § 825.213(a)(3).

§ 825.312 Under what circumstances
may a covered employer refuse to
provide FMLA leave or reinstate-
ment to eligible employees?

(a) If an employee fails to give timely
advance notice when the need for
FMLA leave is foreseeable, the em-
ployer may delay the taking of FMLA
leave until 30 days after the date the
employee provides notice to the em-
ployer of the need for FMLA leave.
(See § 825.302.)

(b) If an employee fails to provide in
a timely manner a requested medical
certification to substantiate the need
for FMLA leave due to a serious health
condition, an employer may delay con-
tinuation of FMLA leave until an em-
ployee submits the certificate. (See
§§ 825.305 and 825.311.) If the employee
never produces the certification, the
leave is not FMLA leave.

(c) If an employee fails to provide a
requested fitness-for-duty certification
to return to work, an employer may
delay restoration until the employee
submits the certificate. (See §§ 825.310
and 825.311.)

(d) An employee has no greater right
to reinstatement or to other benefits
and conditions of employment than if
the employee had been continuously

employed during the FMLA leave pe-
riod. Thus, an employee’s rights to
continued leave, maintenance of health
benefits, and restoration cease under
FMLA if and when the employment re-
lationship terminates (e.g., layoff), un-
less that relationship continues, for ex-
ample, by the employee remaining on
paid FMLA leave. If the employee is re-
called or otherwise re-employed, an eli-
gible employee is immediately entitled
to further FMLA leave for an FMLA-
qualifying reason. An employer must
be able to show, when an employee re-
quests restoration, that the employee
would not otherwise have been em-
ployed if leave had not been taken in
order to deny restoration to employ-
ment. (See § 825.216.)

(e) An employer may require an em-
ployee on FMLA leave to report peri-
odically on the employee’s status and
intention to return to work. (See
§ 825.309.) If an employee unequivocally
advises the employer either before or
during the taking of leave that the em-
ployee does not intend to return to
work, and the employment relationship
is terminated, the employee’s entitle-
ment to continued leave, maintenance
of health benefits, and restoration
ceases unless the employment relation-
ship continues, for example, by the em-
ployee remaining on paid leave. An em-
ployee may not be required to take
more leave than necessary to address
the circumstances for which leave was
taken. If the employee is able to return
to work earlier than anticipated, the
employee shall provide the employer
two business days notice where fea-
sible; the employer is required to re-
store the employee once such notice is
given, or where such prior notice was
not feasible.

(f) An employer may deny restora-
tion to employment, but not the tak-
ing of FMLA leave and the mainte-
nance of health benefits, to an eligible
employee only under the terms of the
‘‘key employee’’ exemption. Denial of
reinstatement must be necessary to
prevent ‘‘substantial and grievous eco-
nomic injury’’ to the employer’s oper-
ations. The employer must notify the
employee of the employee’s status as a
‘‘key employee’’ and of the employer’s
intent to deny reinstatement on that
basis when the employer makes these
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determinations. If leave has started,
the employee must be given a reason-
able opportunity to return to work
after being so notified. (See § 825.219.)

(g) An employee who fraudulently ob-
tains FMLA leave from an employer is
not protected by FMLA’s job restora-
tion or maintenance of health benefits
provisions.

(h) If the employer has a uniformly-
applied policy governing outside or
supplemental employment, such a pol-
icy may continue to apply to an em-
ployee while on FMLA leave. An em-
ployer which does not have such a pol-
icy may not deny benefits to which an
employee is entitled under FMLA on
this basis unless the FMLA leave was
fraudulently obtained as in paragraph
(g) of this section.

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]

Subpart D—What Enforcement
Mechanisms Does FMLA Provide?

§ 825.400 What can employees do who
believe that their rights under
FMLA have been violated?

(a) The employee has the choice of:
(1) Filing, or having another person

file on his or her behalf, a complaint
with the Secretary of Labor, or

(2) Filing a private lawsuit pursuant
to section 107 of FMLA.

(b) If the employee files a private
lawsuit, it must be filed within two
years after the last action which the
employee contends was in violation of
the Act, or three years if the violation
was willful.

(c) If an employer has violated one or
more provisions of FMLA, and if justi-
fied by the facts of a particular case,
an employee may receive one or more
of the following: wages, employment
benefits, or other compensation denied
or lost to such employee by reason of
the violation; or, where no such tan-
gible loss has occurred, such as when
FMLA leave was unlawfully denied,
any actual monetary loss sustained by
the employee as a direct result of the
violation, such as the cost of providing
care, up to a sum equal to 12 weeks of
wages for the employee. In addition,
the employee may be entitled to inter-
est on such sum, calculated at the pre-
vailing rate. An amount equalling the

preceding sums may also be awarded as
liquidated damages unless such amount
is reduced by the court because the vio-
lation was in good faith and the em-
ployer had reasonable grounds for be-
lieving the employer had not violated
the Act. When appropriate, the em-
ployee may also obtain appropriate eq-
uitable relief, such as employment, re-
instatement and promotion. When the
employer is found in violation, the em-
ployee may recover a reasonable attor-
ney’s fee, reasonable expert witness
fees, and other costs of the action from
the employer in addition to any judg-
ment awarded by the court.

§ 825.401 Where may an employee file
a complaint of FMLA violations
with the Federal government?

(a) A complaint may be filed in per-
son, by mail or by telephone, with the
Wage and Hour Division, Employment
Standards Administration, U.S. De-
partment of Labor. A complaint may
be filed at any local office of the Wage
and Hour Division; the address and
telephone number of local offices may
be found in telephone directories.

(b) A complaint filed with the Sec-
retary of Labor should be filed within a
reasonable time of when the employee
discovers that his or her FMLA rights
have been violated. In no event may a
complaint be filed more than two years
after the action which is alleged to be
a violation of FMLA occurred, or three
years in the case of a willful violation.

(c) No particular form of complaint is
required, except that a complaint must
be reduced to writing and should in-
clude a full statement of the acts and/
or omissions, with pertinent dates,
which are believed to constitute the
violation.

§ 825.402 How is an employer notified
of a violation of the posting re-
quirement?

Section 825.300 describes the require-
ments for covered employers to post a
notice for employees that explains the
Act’s provisions. If a representative of
the Department of Labor determines
that an employer has committed a
willful violation of this posting re-
quirement, and that the imposition of
a civil money penalty for such viola-
tion is appropriate, the representative
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may issue and serve a notice of penalty
on such employer in person or by cer-
tified mail. Where service by certified
mail is not accepted, notice shall be
deemed received on the date of at-
tempted delivery. Where service is not
accepted, the notice may be served by
regular mail.

§ 825.403 How may an employer appeal
the assessment of a penalty for will-
ful violation of the posting require-
ment?

(a) An employer may obtain a review
of the assessment of penalty from the
Wage and Hour Regional Administrator
for the region in which the alleged vio-
lation(s) occurred. If the employer does
not seek such a review or fails to do so
in a timely manner, the notice of the
penalty constitutes the final ruling of
the Secretary of Labor.

(b) To obtain review, an employer
may file a petition with the Wage and
Hour Regional Administrator for the
region in which the alleged violations
occurred. No particular form of peti-
tion for review is required, except that
the petition must be in writing, should
contain the legal and factual bases for
the petition, and must be mailed to the
Regional Administrator within 15 days
of receipt of the notice of penalty. The
employer may request an oral hearing
which may be conducted by telephone.

(c) The decision of the Regional Ad-
ministrator constitutes the final order
of the Secretary.

§ 825.404 What are the consequences of
an employer not paying the penalty
assessment after a final order is
issued?

The Regional Administrator may
seek to recover the unpaid penalty pur-
suant to the Debt Collection Act
(DCA), 31 U.S.C. 3711 et seq., and, in ad-
dition to seeking recovery of the un-
paid final order, may seek interest and
penalties as provided under the DCA.
The final order may also be referred to
the Solicitor of Labor for collection.
The Secretary may file suit in any
court of competent jurisdiction to re-
cover the monies due as a result of the
unpaid final order, interest, and pen-
alties.

Subpart E—What Records Must Be
Kept to Comply With the FMLA?

§ 825.500 What records must an em-
ployer keep to comply with the
FMLA?

(a) FMLA provides that covered em-
ployers shall make, keep, and preserve
records pertaining to their obligations
under the Act in accordance with the
recordkeeping requirements of section
11(c) of the Fair Labor Standards Act
(FLSA) and in accordance with these
regulations. FMLA also restricts the
authority of the Department of Labor
to require any employer or plan, fund
or program to submit books or records
more than once during any 12-month
period unless the Department has rea-
sonable cause to believe a violation of
the FMLA exists or the DOL is inves-
tigating a complaint. These regula-
tions establish no requirement for the
submission of any records unless spe-
cifically requested by a Departmental
official.

(b) Form of records. No particular
order or form of records is required.
These regulations establish no require-
ment that any employer revise its com-
puterized payroll or personnel records
systems to comply. However, employ-
ers must keep the records specified by
these regulations for no less than three
years and make them available for in-
spection, copying, and transcription by
representatives of the Department of
Labor upon request. The records may
be maintained and preserved on micro-
film or other basic source document of
an automated data processing memory
provided that adequate projection or
viewing equipment is available, that
the reproductions are clear and identi-
fiable by date or pay period, and that
extensions or transcriptions of the in-
formation required herein can be and
are made available upon request.
Records kept in computer form must
be made available for transcription or
copying.

(c) Items required. Covered employers
who have eligible employees must
maintain records that must disclose
the following:

(1) Basic payroll and identifying em-
ployee data, including name, address,
and occupation; rate or basis of pay
and terms of compensation; daily and
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weekly hours worked per pay period;
additions to or deductions from wages;
and total compensation paid.

(2) Dates FMLA leave is taken by
FMLA eligible employees (e.g., avail-
able from time records, requests for
leave, etc., if so designated). Leave
must be designated in records as FMLA
leave; leave so designated may not in-
clude leave required under State law or
an employer plan which is not also cov-
ered by FMLA.

(3) If FMLA leave is taken by eligible
employees in increments of less than
one full day, the hours of the leave.

(4) Copies of employee notices of
leave furnished to the employer under
FMLA, if in writing, and copies of all
general and specific written notices
given to employees as required under
FMLA and these regulations (see
§ 825.301(b)). Copies may be maintained
in employee personnel files.

(5) Any documents (including written
and electronic records) describing em-
ployee benefits or employer policies
and practices regarding the taking of
paid and unpaid leaves.

(6) Premium payments of employee
benefits.

(7) Records of any dispute between
the employer and an eligible employee
regarding designation of leave as
FMLA leave, including any written
statement from the employer or em-
ployee of the reasons for the designa-
tion and for the disagreement.

(d) Covered employers with no eligi-
ble employees must maintain the
records set forth in paragraph (c)(1)
above.

(e) Covered employers in a joint em-
ployment situation (see § 825.106) must
keep all the records required by para-
graph (c) of this section with respect to
any primary employees, and must keep
the records required by paragraph (c)(1)
with respect to any secondary employ-
ees.

(f) If FMLA-eligible employees are
not subject to FLSA’s recordkeeping
regulations for purposes of minimum
wage or overtime compliance (i.e., not
covered by or exempt from FLSA), an
employer need not keep a record of ac-
tual hours worked (as otherwise re-
quired under FLSA, 29 CFR 516.2(a)(7)),
provided that:

(1) eligibility for FMLA leave is pre-
sumed for any employee who has been
employed for at least 12 months; and

(2) with respect to employees who
take FMLA leave intermittently or on
a reduced leave schedule, the employer
and employee agree on the employee’s
normal schedule or average hours
worked each week and reduce their
agreement to a written record main-
tained in accordance with paragraph
(b) of this section.

(g) Records and documents relating
to medical certifications, recertifi-
cations or medical histories of employ-
ees or employees’ family members, cre-
ated for purposes of FMLA, shall be
maintained as confidential medical
records in separate files/records from
the usual personnel files, and if ADA is
also applicable, such records shall be
maintained in conformance with ADA
confidentiality requirements (see 29
CFR § 1630.14(c)(1)), except that:

(1) Supervisors and managers may be
informed regarding necessary restric-
tions on the work or duties of an em-
ployee and necessary accommodations;

(2) First aid and safety personnel
may be informed (when appropriate) if
the employee’s physical or medical
condition might require emergency
treatment; and

(3) Government officials investigat-
ing compliance with FMLA (or other
pertinent law) shall be provided rel-
evant information upon request.

(Approved by the Office of Management and
Budget under control number 1215–0181)

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]

Subpart F—What Special Rules
Apply to Employees of Schools?

§ 825.600 To whom do the special rules
apply?

(a) Certain special rules apply to em-
ployees of ‘‘local educational agen-
cies,’’ including public school boards
and elementary and secondary schools
under their jurisdiction, and private el-
ementary and secondary schools. The
special rules do not apply to other
kinds of educational institutions, such
as colleges and universities, trade
schools, and preschools.
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(b) Educational institutions are cov-
ered by FMLA (and these special rules)
and the Act’s 50-employee coverage
test does not apply. The usual require-
ments for employees to be ‘‘eligible’’
do apply, however, including employ-
ment at a worksite where at least 50
employees are employed within 75
miles. For example, employees of a
rural school would not be eligible for
FMLA leave if the school has fewer
than 50 employees and there are no
other schools under the jurisdiction of
the same employer (usually, a school
board) within 75 miles.

(c) The special rules affect the taking
of intermittent leave or leave on a re-
duced leave schedule, or leave near the
end of an academic term (semester), by
instructional employees. ‘‘Instruc-
tional employees’’ are those whose
principal function is to teach and in-
struct students in a class, a small
group, or an individual setting. This
term includes not only teachers, but
also athletic coaches, driving instruc-
tors, and special education assistants
such as signers for the hearing im-
paired. It does not include, and the spe-
cial rules do not apply to, teacher as-
sistants or aides who do not have as
their principal job actual teaching or
instructing, nor does it include auxil-
iary personnel such as counselors, psy-
chologists, or curriculum specialists. It
also does not include cafeteria workers,
maintenance workers, or bus drivers.

(d) Special rules which apply to res-
toration to an equivalent position
apply to all employees of local edu-
cational agencies.

§ 825.601 What limitations apply to the
taking of intermittent leave or
leave on a reduced leave schedule?

(a) Leave taken for a period that ends
with the school year and begins the
next semester is leave taken consecu-
tively rather than intermittently. The
period during the summer vacation
when the employee would not have
been required to report for duty is not
counted against the employee’s FMLA
leave entitlement. An instructional
employee who is on FMLA leave at the
end of the school year must be provided
with any benefits over the summer va-
cation that employees would normally

receive if they had been working at the
end of the school year.

(1) If an eligible instructional em-
ployee needs intermittent leave or
leave on a reduced leave schedule to
care for a family member, or for the
employee’s own serious health condi-
tion, which is foreseeable based on
planned medical treatment, and the
employee would be on leave for more
than 20 percent of the total number of
working days over the period the leave
would extend, the employer may re-
quire the employee to choose either to:

(i) Take leave for a period or periods
of a particular duration, not greater
than the duration of the planned treat-
ment; or

(ii) Transfer temporarily to an avail-
able alternative position for which the
employee is qualified, which has equiv-
alent pay and benefits and which better
accommodates recurring periods of
leave than does the employee’s regular
position.

(2) These rules apply only to a leave
involving more than 20 percent of the
working days during the period over
which the leave extends. For example,
if an instructional employee who nor-
mally works five days each week needs
to take two days of FMLA leave per
week over a period of several weeks,
the special rules would apply. Employ-
ees taking leave which constitutes 20
percent or less of the working days
during the leave period would not be
subject to transfer to an alternative
position. ‘‘Periods of a particular dura-
tion’’ means a block, or blocks, of time
beginning no earlier than the first day
for which leave is needed and ending no
later than the last day on which leave
is needed, and may include one unin-
terrupted period of leave.

(b) If an instructional employee does
not give required notice of foreseeable
FMLA leave (see § 825.302) to be taken
intermittently or on a reduced leave
schedule, the employer may require the
employee to take leave of a particular
duration, or to transfer temporarily to
an alternative position. Alternatively,
the employer may require the em-
ployee to delay the taking of leave
until the notice provision is met. See
§ 825.207(h).
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§ 825.602 What limitations apply to the
taking of leave near the end of an
academic term?

(a) There are also different rules for
instructional employees who begin
leave more than five weeks before the
end of a term, less than five weeks be-
fore the end of a term, and less than
three weeks before the end of a term.
Regular rules apply except in cir-
cumstances when:

(1) An instructional employee begins
leave more than five weeks before the
end of a term. The employer may re-
quire the employee to continue taking
leave until the end of the term if—

(i) The leave will last at least three
weeks, and

(ii) The employee would return to
work during the three-week period be-
fore the end of the term.

(2) The employee begins leave for a
purpose other than the employee’s own
serious health condition during the
five-week period before the end of a
term. The employer may require the
employee to continue taking leave
until the end of the term if—

(i) The leave will last more than two
weeks, and

(ii) The employee would return to
work during the two-week period be-
fore the end of the term.

(3) The employee begins leave for a
purpose other than the employee’s own
serious health condition during the
three-week period before the end of a
term, and the leave will last more than
five working days. The employer may
require the employee to continue tak-
ing leave until the end of the term.

(b) For purposes of these provisions,
‘‘academic term’’ means the school se-
mester, which typically ends near the
end of the calendar year and the end of
spring each school year. In no case may
a school have more than two academic
terms or semesters each year for pur-
poses of FMLA. An example of leave
falling within these provisions would
be where an employee plans two weeks
of leave to care for a family member
which will begin three weeks before the
end of the term. In that situation, the
employer could require the employee
to stay out on leave until the end of
the term.

§ 825.603 Is all leave taken during ‘‘pe-
riods of a particular duration’’
counted against the FMLA leave en-
titlement?

(a) If an employee chooses to take
leave for ‘‘periods of a particular dura-
tion’’ in the case of intermittent or re-
duced schedule leave, the entire period
of leave taken will count as FMLA
leave.

(b) In the case of an employee who is
required to take leave until the end of
an academic term, only the period of
leave until the employee is ready and
able to return to work shall be charged
against the employee’s FMLA leave en-
titlement. The employer has the option
not to require the employee to stay on
leave until the end of the school term.
Therefore, any additional leave re-
quired by the employer to the end of
the school term is not counted as
FMLA leave; however, the employer
shall be required to maintain the em-
ployee’s group health insurance and re-
store the employee to the same or
equivalent job including other benefits
at the conclusion of the leave.

§ 825.604 What special rules apply to
restoration to ‘‘an equivalent posi-
tion?’’

The determination of how an em-
ployee is to be restored to ‘‘an equiva-
lent position’’ upon return from FMLA
leave will be made on the basis of ‘‘es-
tablished school board policies and
practices, private school policies and
practices, and collective bargaining
agreements.’’ The ‘‘established poli-
cies’’ and collective bargaining agree-
ments used as a basis for restoration
must be in writing, must be made
known to the employee prior to the
taking of FMLA leave, and must clear-
ly explain the employee’s restoration
rights upon return from leave. Any es-
tablished policy which is used as the
basis for restoration of an employee to
‘‘an equivalent position’’ must provide
substantially the same protections as
provided in the Act for reinstated em-
ployees. See § 825.215. In other words,
the policy or collective bargaining
agreement must provide for restoration
to an ‘‘equivalent position’’ with equiv-
alent employment benefits, pay, and
other terms and conditions of employ-
ment. For example, an employee may
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not be restored to a position requiring
additional licensure or certification.

Subpart G—How Do Other Laws,
Employer Practices, and Col-
lective Bargaining Agree-
ments Affect Employee Rights
Under FMLA?

§ 825.700 What if an employer provides
more generous benefits than re-
quired by FMLA?

(a) An employer must observe any
employment benefit program or plan
that provides greater family or medical
leave rights to employees than the
rights established by the FMLA. Con-
versely, the rights established by the
Act may not be diminished by any em-
ployment benefit program or plan. For
example, a provision of a CBA which
provides for reinstatement to a posi-
tion that is not equivalent because of
seniority (e.g., provides lesser pay) is
superseded by FMLA. If an employer
provides greater unpaid family leave
rights than are afforded by FMLA, the
employer is not required to extend ad-
ditional rights afforded by FMLA, such
as maintenance of health benefits
(other than through COBRA), to the
additional leave period not covered by
FMLA. If an employee takes paid or
unpaid leave and the employer does not
designate the leave as FMLA leave, the
leave taken does not count against an
employee’s FMLA entitlement.

(b) Nothing in this Act prevents an
employer from amending existing leave
and employee benefit programs, pro-
vided they comply with FMLA. How-
ever, nothing in the Act is intended to
discourage employers from adopting or
retaining more generous leave policies.

(c)(1) The Act does not apply to em-
ployees under a collective bargaining
agreement (CBA) in effect on August 5,
1993, until February 5, 1994, or the date
the agreement terminates (i.e., its expi-
ration date), whichever is earlier.
Thus, if the CBA contains family or
medical leave benefits, whether greater
or less than those under the Act, such
benefits are not disturbed until the
Act’s provisions begin to apply to em-
ployees under that agreement. A CBA
which provides no family or medical
leave rights also continues in effect.
For CBAs subject to the Railway Labor

Act and other CBAs which do not have
an expiration date for the general
terms, but which may be reopened at
specified times, e.g., to amend wages
and benefits, the first time the agree-
ment is amended after August 5, 1993,
shall be considered the termination
date of the CBA, and the effective date
for FMLA.

(2) As discussed in § 825.102(b), the pe-
riod prior to the Act’s delayed effective
date must be considered in determining
employer coverage and employee eligi-
bility for FMLA leave.

§ 825.701 Do State laws providing fam-
ily and medical leave still apply?

(a) Nothing in FMLA supersedes any
provision of State or local law that
provides greater family or medical
leave rights than those provided by
FMLA. The Department of Labor will
not, however, enforce State family or
medical leave laws, and States may not
enforce the FMLA. Employees are not
required to designate whether the leave
they are taking is FMLA leave or leave
under State law, and an employer must
comply with the appropriate (applica-
ble) provisions of both. An employer
covered by one law and not the other
has to comply only with the law under
which it is covered. Similarly, an em-
ployee eligible under only one law
must receive benefits in accordance
with that law. If leave qualifies for
FMLA leave and leave under State law,
the leave used counts against the em-
ployee’s entitlement under both laws.
Examples of the interaction between
FMLA and State laws include:

(1) If State law provides 16 weeks of
leave entitlement over two years, an
employee would be entitled to take 16
weeks one year under State law and 12
weeks the next year under FMLA.
Health benefits maintenance under
FMLA would be applicable only to the
first 12 weeks of leave entitlement each
year. If the employee took 12 weeks the
first year, the employee would be enti-
tled to a maximum of 12 weeks the sec-
ond year under FMLA (not 16 weeks).
An employee would not be entitled to
28 weeks in one year.

(2) If State law provides half-pay for
employees temporarily disabled be-
cause of pregnancy for six weeks, the
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employee would be entitled to an addi-
tional six weeks of unpaid FMLA leave
(or accrued paid leave).

(3) A shorter notice period under
State law must be allowed by the em-
ployer unless an employer has already
provided, or the employee is request-
ing, more leave than required under
State law.

(4) If State law provides for only one
medical certification, no additional
certifications may be required by the
employer unless the employer has al-
ready provided, or the employee is re-
questing, more leave than required
under State law.

(5) If State law provides six weeks of
leave, which may include leave to care
for a seriously-ill grandparent or a
‘‘spouse equivalent,’’ and leave was
used for that purpose, the employee is
still entitled to 12 weeks of FMLA
leave, as the leave used was provided
for a purpose not covered by FMLA. If
FMLA leave is used first for a purpose
also provided under State law, and
State leave has thereby been ex-
hausted, the employer would not be re-
quired to provide additional leave to
care for the grandparent or ‘‘spouse
equivalent.’’

(6) If State law prohibits mandatory
leave beyond the actual period of preg-
nancy disability, an instructional em-
ployee of an educational agency sub-
ject to special FMLA rules may not be
required to remain on leave until the
end of the academic term, as permitted
by FMLA under certain circumstances.
(See Subpart F of this part.)

§ 825.702 How does FMLA affect Fed-
eral and State anti-discrimination
laws?

(a) Nothing in FMLA modifies or af-
fects any Federal or State law prohib-
iting discrimination on the basis of
race, religion, color, national origin,
sex, age, or disability (e.g., Title VII of
the Civil Rights Act of 1964, as amend-
ed by the Pregnancy Discrimination
Act). FMLA’s legislative history ex-
plains that FMLA is ‘‘not intended to
modify or affect the Rehabilitation Act
of 1973, as amended, the regulations
concerning employment which have
been promulgated pursuant to that
statute, or the Americans with Disabil-
ities Act of 1990, or the regulations

issued under that act. Thus, the leave
provisions of the [FMLA] are wholly
distinct from the reasonable accommo-
dation obligations of employers cov-
ered under the [ADA], employers who
receive Federal financial assistance,
employers who contract with the Fed-
eral government, or the Federal gov-
ernment itself. The purpose of the
FMLA is to make leave available to el-
igible employees and employers within
its coverage, and not to limit already
existing rights and protection.’’ S. Rep.
No. 3, 103d Cong., 1st Sess. 38 (1993). An
employer must therefore provide leave
under whichever statutory provision
provides the greater rights to employ-
ees. When an employer violates both
FMLA and a discrimination law, an
employee may be able to recover under
either or both statutes (double relief
may not be awarded for the same loss;
when remedies coincide a claimant
may be allowed to utilize whichever
avenue of relief is desired (Laffey v.
Northwest Airlines, Inc., 567 F.2d 429, 445
(D.C. Cir. 1976), cert. denied, 434 U.S.
1086 (1978))).

(b) If an employee is a qualified indi-
vidual with a disability within the
meaning of the Americans with Dis-
abilities Act (ADA), the employer must
make reasonable accommodations, etc.,
barring undue hardship, in accordance
with the ADA. At the same time, the
employer must afford an employee his
or her FMLA rights. ADA’s ‘‘disabil-
ity’’ and FMLA’s ‘‘serious health con-
dition’’ are different concepts, and
must be analyzed separately. FMLA
entitles eligible employees to 12 weeks
of leave in any 12-month period, where-
as the ADA allows an indeterminate
amount of leave, barring undue hard-
ship, as a reasonable accommodation.
FMLA requires employers to maintain
employees’ group health plan coverage
during FMLA leave on the same condi-
tions as coverage would have been pro-
vided if the employee had been con-
tinuously employed during the leave
period, whereas ADA does not require
maintenance of health insurance unless
other employees receive health insur-
ance during leave under the same cir-
cumstances.

(c)(1) A reasonable accommodation
under the ADA might be accomplished
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by providing an individual with a dis-
ability with a part-time job with no
health benefits, assuming the employer
did not ordinarily provide health insur-
ance for part-time employees. How-
ever, FMLA would permit an employee
to work a reduced leave schedule until
the equivalent of 12 workweeks of leave
were used, with group health benefits
maintained during this period. FMLA
permits an employer to temporarily
transfer an employee who is taking
leave intermittently or on a reduced
leave schedule to an alternative posi-
tion, whereas the ADA allows an ac-
commodation of reassignment to an
equivalent, vacant position only if the
employee cannot perform the essential
functions of the employee’s present po-
sition and an accommodation is not
possible in the employee’s present posi-
tion, or an accommodation in the em-
ployee’s present position would cause
an undue hardship. The examples in
the following paragraphs of this sec-
tion demonstrate how the two laws
would interact with respect to a quali-
fied individual with a disability.

(2) A qualified individual with a dis-
ability who is also an ‘‘eligible em-
ployee’’ entitled to FMLA leave re-
quests 10 weeks of medical leave as a
reasonable accommodation, which the
employer grants because it is not an
undue hardship. The employer advises
the employee that the 10 weeks of leave
is also being designated as FMLA leave
and will count towards the employee’s
FMLA leave entitlement. This designa-
tion does not prevent the parties from
also treating the leave as a reasonable
accommodation and reinstating the
employee into the same job, as required
by the ADA, rather than an equivalent
position under FMLA, if that is the
greater right available to the em-
ployee. At the same time, the employee
would be entitled under FMLA to have
the employer maintain group health
plan coverage during the leave, as that
requirement provides the greater right
to the employee.

(3) If the same employee needed to
work part-time (a reduced leave sched-
ule) after returning to his or her same
job, the employee would still be enti-
tled under FMLA to have group health
plan coverage maintained for the re-
mainder of the two-week equivalent of

FMLA leave entitlement, notwith-
standing an employer policy that part-
time employees do not receive health
insurance. This employee would be en-
titled under the ADA to reasonable ac-
commodations to enable the employee
to perform the essential functions of
the part-time position. In addition, be-
cause the employee is working a part-
time schedule as a reasonable accom-
modation, the employee would be
shielded from FMLA’s provision for
temporary assignment to a different al-
ternative position. Once the employee
has exhausted his or her remaining
FMLA leave entitlement while work-
ing the reduced (part-time) schedule, if
the employee is a qualified individual
with a disability, and if the employee
is unable to return to the same full-
time position at that time, the em-
ployee might continue to work part-
time as a reasonable accommodation,
barring undue hardship; the employee
would then be entitled to only those
employment benefits ordinarily pro-
vided by the employer to part-time em-
ployees.

(4) At the end of the FMLA leave en-
titlement, an employer is required
under FMLA to reinstate the employee
in the same or an equivalent position,
with equivalent pay and benefits, to
that which the employee held when
leave commenced. The employer’s
FMLA obligations would be satisfied if
the employer offered the employee an
equivalent full-time position. If the
employee were unable to perform the
essential functions of that equivalent
position even with reasonable accom-
modation, because of a disability, the
ADA may require the employer to
make a reasonable accommodation at
that time by allowing the employee to
work part-time or by reassigning the
employee to a vacant position, barring
undue hardship.

(d)(1) If FMLA entitles an employee
to leave, an employer may not, in lieu
of FMLA leave entitlement, require an
employee to take a job with a reason-
able accommodation. However, ADA
may require that an employer offer an
employee the opportunity to take such
a position. An employer may not
change the essential functions of the
job in order to deny FMLA leave. See
§ 825.220(b).
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(2) An employee may be on a work-
ers’ compensation absence due to an
on-the-job injury or illness which also
qualifies as a serious health condition
under FMLA. The workers’ compensa-
tion absence and FMLA leave may run
concurrently (subject to proper notice
and designation by the employer). At
some point the health care provider
providing medical care pursuant to the
workers’ compensation injury may cer-
tify the employee is able to return to
work in a ‘‘light duty’’ position. If the
employer offers such a position, the
employee is permitted but not required
to accept the position (see § 825.220(d)).
As a result, the employee may no
longer qualify for payments from the
workers’ compensation benefit plan,
but the employee is entitled to con-
tinue on unpaid FMLA leave either
until the employee is able to return to
the same or equivalent job the em-
ployee left or until the 12-week FMLA
leave entitlement is exhausted. See
§ 825.207(d)(2). If the employee returning
from the workers’ compensation injury
is a qualified individual with a disabil-
ity, he or she will have rights under
the ADA.

(e) If an employer requires certifi-
cations of an employee’s fitness for
duty to return to work, as permitted
by FMLA under a uniform policy, it
must comply with the ADA require-
ment that a fitness for duty physical
be job-related and consistent with busi-
ness necessity.

(f) Under Title VII of the Civil Rights
Act of 1964, as amended by the Preg-
nancy Discrimination Act, an employer
should provide the same benefits for
women who are pregnant as the em-
ployer provides to other employees
with short-term disabilities. Because
Title VII does not require employees to
be employed for a certain period of
time to be protected, an employee em-
ployed for less than 12 months by the
employer (and, therefore, not an ‘‘eligi-
ble’’ employee under FMLA) may not
be denied maternity leave if the em-
ployer normally provides short-term
disability benefits to employees with
the same tenure who are experiencing
other short-term disabilities.

(g) For further information on Fed-
eral antidiscrimination laws, including
Title VII and the ADA, individuals are

encouraged to contact the nearest of-
fice of the U.S. Equal Employment Op-
portunity Commission.

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]

Subpart H—Definitions
§ 825.800 Definitions.

For purposes of this part:
Act or FMLA means the Family and

Medical Leave Act of 1993, Public Law
103–3 (February 5, 1993), 107 Stat. 6 (29
U.S.C. 2601 et seq.)

ADA means the Americans With Dis-
abilities Act (42 USC 12101 et seq.)

Administrator means the Adminis-
trator of the Wage and Hour Division,
Employment Standards Administra-
tion, U.S. Department of Labor, and in-
cludes any official of the Wage and
Hour Division authorized to perform
any of the functions of the Adminis-
trator under this part.

COBRA means the continuation cov-
erage requirements of Title X of the
Consolidated Omnibus Budget Rec-
onciliation Act of 1986, As Amended
(Pub.L. 99–272, title X, section 10002; 100
Stat 227; 29 U.S.C. 1161–1168).

Commerce and industry or activity af-
fecting commerce mean any activity,
business, or industry in commerce or in
which a labor dispute would hinder or
obstruct commerce or the free flow of
commerce, and include ‘‘commerce’’
and any ‘‘industry affecting com-
merce’’ as defined in sections 501(1) and
501(3) of the Labor Management Rela-
tions Act of 1947, 29 U.S.C. 142(1) and
(3).

Continuing treatment means: A serious
health condition involving continuing
treatment by a health care provider in-
cludes any one or more of the follow-
ing:

(1) A period of incapacity (i.e., inabil-
ity to work, attend school or perform
other regular daily activities due to
the serious health condition, treatment
therefor, or recovery therefrom) of
more than three consecutive calendar
days, and any subsequent treatment or
period of incapacity relating to the
same condition, that also involves:

(i) Treatment two or more times by a
health care provider, by a nurse or phy-
sician’s assistant under direct super-
vision of a health care provider, or by
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a provider of health care services (e.g.,
physical therapist) under orders of, or
on referral by, a health care provider;
or

(ii) Treatment by a health care pro-
vider on at least one occasion which re-
sults in a regimen of continuing treat-
ment under the supervision of the
health care provider.

(2) Any period of incapacity due to
pregnancy, or for prenatal care.

(3) Any period of incapacity or treat-
ment for such incapacity due to a
chronic serious health condition. A
chronic serious health condition is one
which:

(i) Requires periodic visits for treat-
ment by a health care provider, or by a
nurse or physician’s assistant under di-
rect supervision of a health care pro-
vider;

(ii) Continues over an extended pe-
riod of time (including recurring epi-
sodes of a single underlying condition);
and

(iii) May cause episodic rather than a
continuing period of incapacity (e.g.,
asthma, diabetes, epilepsy, etc.).

(4) A period of incapacity which is
permanent or long-term due to a condi-
tion for which treatment may not be
effective. The employee or family
member must be under the continuing
supervision of, but need not be receiv-
ing active treatment by, a health care
provider. Examples include Alz-
heimer’s, a severe stroke, or the termi-
nal stages of a disease.

(5) Any period of absence to receive
multiple treatments (including any pe-
riod of recovery therefrom) by a health
care provider or by a provider of health
care services under orders of, or on re-
ferral by, a health care provider, either
for restorative surgery after an acci-
dent or other injury, or for a condition
that would likely result in a period of
incapacity of more than three consecu-
tive calendar days in the absence of
medical intervention or treatment,
such as cancer (chemotherapy, radi-
ation, etc.), severe arthritis (physical
therapy), kidney disease (dialysis).

Eligible employee means:
(1) An employee who has been em-

ployed for a total of at least 12 months
by the employer on the date on which
any FMLA leave is to commence; and

(2) Who, on the date on which any
FMLA leave is to commence, has been
employed for at least 1,250 hours of
service with such employer during the
previous 12-month period; and

(3) Who is employed in any State of
the United States, the District of Co-
lumbia or any Territories or possession
of the United States.

(4) Excludes any Federal officer or
employee covered under subchapter V
of chapter 63 of title 5, United States
Code; and

(5) Excludes any employee of the U.S.
Senate or the U.S. House of Represent-
atives covered under title V of the
FMLA; and

(6) Excludes any employee who is em-
ployed at a worksite at which the em-
ployer employs fewer than 50 employ-
ees if the total number of employees
employed by that employer within 75
miles of that worksite is also fewer
than 50.

(7) Excludes any employee employed
in any country other than the United
States or any Territory or possession
of the United States.

Employ means to suffer or permit to
work.

Employee has the meaning given the
same term as defined in section 3(e) of
the Fair Labor Standards Act, 29 U.S.C.
203(e), as follows:

(1) The term ‘‘employee’’ means any
individual employed by an employer;

(2) In the case of an individual em-
ployed by a public agency, ‘‘employee’’
means—

(i) Any individual employed by the
Government of the United States—

(A) As a civilian in the military de-
partments (as defined in section 102 of
Title 5, United States Code),

(B) In any executive agency (as de-
fined in section 105 of Title 5, United
States Code), excluding any Federal of-
ficer or employee covered under sub-
chapter V of chapter 63 of Title 5,
United States Code,

(C) In any unit of the legislative or
judicial branch of the Government
which has positions in the competitive
service, excluding any employee of the
U.S. Senate or U.S. House of Rep-
resentatives who is covered under Title
V of FMLA,
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(D) In a nonappropriated fund instru-
mentality under the jurisdiction of the
Armed Forces, or

(ii) Any individual employed by the
United States Postal Service or the
Postal Rate Commission; and

(iii) Any individual employed by a
State, political subdivision of a State,
or an interstate governmental agency,
other than such an individual—

(A) Who is not subject to the civil
service laws of the State, political sub-
division, or agency which employs the
employee; and

(B) Who—
(1) Holds a public elective office of

that State, political subdivision, or
agency,

(2) Is selected by the holder of such
an office to be a member of his per-
sonal staff,

(3) Is appointed by such an office-
holder to serve on a policymaking
level,

(4) Is an immediate adviser to such
an officeholder with respect to the con-
stitutional or legal powers of the office
of such officeholder, or

(5) Is an employee in the legislative
branch or legislative body of that
State, political subdivision, or agency
and is not employed by the legislative
library of such State, political subdivi-
sion, or agency.

Employee employed in an instructional
capacity. See Teacher.

Employer means any person engaged
in commerce or in an industry or activ-
ity affecting commerce who employs 50
or more employees for each working
day during each of 20 or more calendar
workweeks in the current or preceding
calendar year, and includes—

(1) Any person who acts, directly or
indirectly, in the interest of an em-
ployer to any of the employees of such
employer;

(2) Any successor in interest of an
employer; and

(3) Any public agency.
Employment benefits means all bene-

fits provided or made available to em-
ployees by an employer, including
group life insurance, health insurance,
disability insurance, sick leave, annual
leave, educational benefits, and pen-
sions, regardless of whether such bene-
fits are provided by a practice or writ-
ten policy of an employer or through

an ‘‘employee benefit plan’’ as defined
in section 3(3) of the Employee Retire-
ment Income Security Act of 1974, 29
U.S.C. 1002(3). The term does not in-
clude non-employment related obliga-
tions paid by employees through vol-
untary deductions such as supple-
mental insurance coverage. (See
§ 825.209(a)).

FLSA means the Fair Labor Stand-
ards Act (29 U.S.C. 201 et seq.).

Group health plan means any plan of,
or contributed to by, an employer (in-
cluding a self-insured plan) to provide
health care (directly or otherwise) to
the employer’s employees, former em-
ployees, or the families of such em-
ployees or former employees. For pur-
poses of FMLA the term ‘‘group health
plan’’ shall not include an insurance
program providing health coverage
under which employees purchase indi-
vidual policies from insurers provided
that:

(1) No contributions are made by the
employer;

(2) Participation in the program is
completely voluntary for employees;

(3) The sole functions of the employer
with respect to the program are, with-
out endorsing the program, to permit
the insurer to publicize the program to
employees, to collect premiums
through payroll deductions and to
remit them to the insurer;

(4) The employer receives no consid-
eration in the form of cash or other-
wise in connection with the program,
other than reasonable compensation,
excluding any profit, for administra-
tive services actually rendered in con-
nection with payroll deduction; and,

(5) the premium charged with respect
to such coverage does not increase in
the event the employment relationship
terminates.

Health care provider means:
(1) A doctor of medicine or osteop-

athy who is authorized to practice
medicine or surgery by the State in
which the doctor practices; or

(2) Podiatrists, dentists, clinical psy-
chologists, optometrists, and chiro-
practors (limited to treatment consist-
ing of manual manipulation of the
spine to correct a subluxation as dem-
onstrated by X-ray to exist) authorized
to practice in the State and performing
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within the scope of their practice as de-
fined under State law; and

(3) Nurse practitioners, nurse-mid-
wives and clinical social workers who
are authorized to practice under State
law and who are performing within the
scope of their practice as defined under
State law; and

(4) Christian Science practitioners
listed with the First Church of Christ,
Scientist in Boston, Massachusetts.

(5) Any health care provider from
whom an employer or a group health
plan’s benefits manager will accept
certification of the existence of a seri-
ous health condition to substantiate a
claim for benefits.

(6) A health care provider as defined
above who practices in a country other
than the United States, who is licensed
to practice in accordance with the laws
and regulations of that country.

Incapable of self-care means that the
individual requires active assistance or
supervision to provide daily self-care in
several of the ‘‘activities of daily liv-
ing’’ (ADLs) or ‘‘instrumental activi-
ties of daily living’’ (IADLs). Activities
of daily living include adaptive activi-
ties such as caring appropriately for
one’s grooming and hygiene, bathing,
dressing and eating. Instrumental ac-
tivities of daily living include cooking,
cleaning, shopping, taking public
transportation, paying bills, maintain-
ing a residence, using telephones and
directories, using a post office, etc.

Instructional employee: See Teacher.
Intermittent leave means leave taken

in separate periods of time due to a sin-
gle illness or injury, rather than for
one continuous period of time, and may
include leave of periods from an hour
or more to several weeks. Examples of
intermittent leave would include leave
taken on an occasional basis for medi-
cal appointments, or leave taken sev-
eral days at a time spread over a period
of six months, such as for chemo-
therapy.

Mental disability: See Physical or men-
tal disability.

Parent means the biological parent of
an employee or an individual who
stands or stood in loco parentis to an
employee when the employee was a
child.

Person means an individual, partner-
ship, association, corporation, business

trust, legal representative, or any or-
ganized group of persons, and includes
a public agency for purposes of this
part.

Physical or mental disability means a
physical or mental impairment that
substantially limits one or more of the
major life activities of an individual.
Regulations at 29 CFR Part 1630.2(h),
(i), and (j), issued by the Equal Em-
ployment Opportunity Commission
under the Americans with Disabilities
Act (ADA), 42 U.S.C. 12101 et seq., define
these terms.

Public agency means the government
of the United States; the government
of a State or political subdivision
thereof; any agency of the United
States (including the United States
Postal Service and Postal Rate Com-
mission), a State, or a political sub-
division of a State, or any interstate
governmental agency. Under section
101(5)(B) of the Act, a public agency is
considered to be a ‘‘person’’ engaged in
commerce or in an industry or activity
affecting commerce within the mean-
ing of the Act.

Reduced leave schedule means a leave
schedule that reduces the usual num-
ber of hours per workweek, or hours
per workday, of an employee.

Secretary means the Secretary of
Labor or authorized representative.

Serious health condition entitling an
employee to FMLA leave means:

(1) an illness, injury, impairment, or
physical or mental condition that in-
volves:

(i) Inpatient care (i.e., an overnight
stay) in a hospital, hospice, or residen-
tial medical care facility, including
any period of incapacity (for purposes of
this section, defined to mean inability
to work, attend school or perform
other regular daily activities due to
the serious health condition, treatment
therefor, or recovery therefrom), or
any subsequent treatment in connec-
tion with such inpatient care; or

(ii) Continuing treatment by a health
care provider. A serious health condi-
tion involving continuing treatment by
a health care provider includes:

(A) A period of incapacity (i.e., inabil-
ity to work, attend school or perform
other regular daily activities due to
the serious health condition, treatment
therefore, or recovery therefrom) of
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more than three consecutive calendar
days, including any subsequent treat-
ment or period of incapacity relating
to the same condition, that also in-
volves:

(1) Treatment two or more times by a
health care provider, by a nurse or phy-
sician’s assistant under direct super-
vision of a health care provider, or by
a provider of health care services (e.g.,
physical therapist) under orders of, or
on referral by, a health care provider;
or

(2) Treatment by a health care pro-
vider on at least one occasion which re-
sults in a regimen of continuing treat-
ment under the supervision of the
health care provider.

(B) Any period of incapacity due to
pregnancy, or for prenatal care.

(C) Any period of incapacity or treat-
ment for such incapacity due to a
chronic serious health condition. A
chronic serious health condition is one
which:

(1) Requires periodic visits for treat-
ment by a health care provider, or by a
nurse or physician’s assistant under di-
rect supervision of a health care pro-
vider;

(2) Continues over an extended period
of time (including recurring episodes of
a single underlying condition); and

(3) May cause episodic rather than a
continuing period of incapacity (e.g.,
asthma, diabetes, epilepsy, etc.).

(D) A period of incapacity which is
permanent or long-term due to a condi-
tion for which treatment may not be
effective. The employee or family
member must be under the continuing
supervision of, but need not be receiv-
ing active treatment by, a health care
provider. Examples include Alz-
heimer’s, a severe stroke, or the termi-
nal stages of a disease.

(E) Any period of absence to receive
multiple treatments (including any pe-
riod of recovery therefrom) by a health
care provider or by a provider of health
care services under orders of, or on re-
ferral by, a health care provider, either
for restorative surgery after an acci-
dent or other injury, or for a condition
that would likely result in a period of
incapacity of more than three consecu-
tive calendar days in the absence of
medical intervention or treatment,
such as cancer (chemotherapy, radi-

ation, etc.), severe arthritis (physical
therapy), kidney disease (dialysis).

(2) Treatment for purposes of para-
graph (1) of this definition includes
(but is not limited to) examinations to
determine if a serious health condition
exists and evaluations of the condition.
Treatment does not include routine
physical examinations, eye examina-
tions, or dental examinations. Under
paragraph (1)(ii)(A)(2) of this defini-
tion, a regimen of continuing treat-
ment includes, for example, a course of
prescription medication (e.g., an anti-
biotic) or therapy requiring special
equipment to resolve or alleviate the
health condition (e.g., oxygen). A regi-
men of continuing treatment that in-
cludes the taking of over-the-counter
medications such as aspirin, antihis-
tamines, or salves; or bed-rest, drink-
ing fluids, exercise, and other similar
activities that can be initiated without
a visit to a health care provider, is not,
by itself, sufficient to constitute a reg-
imen of continuing treatment for pur-
poses of FMLA leave.

(3) Conditions for which cosmetic
treatments are administered (such as
most treatments for acne or plastic
surgery) are not ‘‘serious health condi-
tions’’ unless inpatient hospital care is
required or unless complications de-
velop. Ordinarily, unless complications
arise, the common cold, the flu, ear
aches, upset stomach minor, ulcers,
headaches other than migraine, routine
dental or orthodontia problems, peri-
odontal disease, etc., are examples of
conditions that do not meet the defini-
tion of a serious health condition and
do not qualify for FMLA leave. Restor-
ative dental or plastic surgery after an
injury or removal of cancerous growths
are serious health conditions provided
all the other conditions of this regula-
tion are met. Mental illness resulting
from stress or allergies may be serious
health conditions, but only if all the
conditions of this section are met.

(4) Substance abuse may be a serious
health condition if the conditions of
this section are met. However, FMLA
leave may only be taken for treatment
for substance abuse by a health care
provider or by a provider of health care
services on referral by a health care
provider. On the other hand, absence
because of the employee’s use of the
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substance, rather than for treatment,
does not qualify for FMLA leave.

(5) Absences attributable to incapac-
ity under paragraphs (1)(ii) (B) or (C) of
this definition qualify for FMLA leave
even though the employee or the im-
mediate family member does not re-
ceive treatment from a health care
provider during the absence, and even
if the absence does not last more than
three days. For example, an employee
with asthma may be unable to report
for work due to the onset of an asthma
attack or because the employee’s
health care provider has advised the
employee to stay home when the pollen
count exceeds a certain level. An em-
ployee who is pregnant may be unable
to report to work because of severe
morning sickness.

Son or daughter means a biological,
adopted, or foster child, a stepchild, a
legal ward, or a child of a person stand-
ing in loco parentis, who is under 18
years of age or 18 years of age or older
and incapable of self-care because of a
mental or physical disability.

Spouse means a husband or wife as
defined or recognized under State law
for purposes of marriage in the State
where the employee resides, including
common law marriage in States where
it is recognized.

State means any State of the United
States or the District of Columbia or
any Territory or possession of the
United States.

Teacher (or employee employed in an
instructional capacity, or instructional
employee) means an employee employed
principally in an instructional capacity
by an educational agency or school
whose principal function is to teach
and instruct students in a class, a
small group, or an individual setting,
and includes athletic coaches, driving
instructors, and special education as-
sistants such as signers for the hearing
impaired. The term does not include
teacher assistants or aides who do not
have as their principal function actual
teaching or instructing, nor auxiliary
personnel such as counselors, psycholo-
gists, curriculum specialists, cafeteria
workers, maintenance workers, bus
drivers, or other primarily noninstruc-
tional employees.

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]

APPENDIX A TO PART 825—INDEX

The citations listed in this Appendix are to
sections in 29 CFR Part 825.

1,250 hours of service 825.110, 825.800
12 workweeks of leave 825.200, 825.202, 825.205
12-month period 825.110, 825.200, 825.201,

825.202, 825.500, 825.800
20 or more calendar workweeks 825.104(a),

825.105, 825.108(d), 825.800
50 or more employees 825.102, 825.105,

825.106(f), 825.108(d), 825.109(e), 825.111(d),
825.600(b)

75 miles of worksite/radius 825.108(d),
825.109(e), 825.110, 825.111, 825.202(b),
825.213(a), 825.217, 825.600(b), 825.800

Academic term 825.600(c), 825.602, 825.603,
825.701(a)

Adoption 825.100(a), 825.101(a), 825.112,
825.200(a), 825.201, 825.202(a), 825.203,
825.207(b), 825.302, 825.304(c)

Alternative position 825.117, 825.204, 825.601
Americans with Disabilities Act 825.113(c),

825.115, 825.204(b), 825.215(b), 825.310(b),
825.702(b), 825.800 as soon as practicable
825.219(a), 825.302, 825.303

Birth/birth of a child 825.100(a), 825.101(a),
825.103(c), 825.112, 825.200(a), 825.201,
825.202, 825.203, 825.207, 825.209(d),
825.302(a), 825.302(c)

Certification requirements 825.207(g), 825.305,
825.306, 825.310, 825.311

Christian science practitioners 825.118(b),
825.800

COBRA 825.209(f), 825.210(c), 825.213(e),
825.309(b), 825.700(a), 825.800

Collective bargaining agreements 825.102(a),
825.211(a), 825.604, 825.700

Commerce 825.104, 825.800
Complaint 825.220, 825.400, 825.401, 825.500(a)
Continuing treatment by a health care pro-

vider 825.114, 825.800
Definitions 825.800
Designate paid leave as FMLA 825.208
Disability insurance 825.213(f), 825.215(d)
Discharging 825.106(f), 825.220
Discriminating 825.106(f), 825.220
Educational institutions 825.111(c), 825.600
Effective date 825.102, 825.103, 825.110(e),

825.700(c)
Eligible employee 825.100, 825.110, 825.111,

825.112, 825.200, 825.202, 825.206(b), 825.207,
825.216(c), 825.217, 825.312, 825.600(b),
825.601, 825.800

Employer 825.104, 825.105, 825.106, 825.107,
825.108, 825.109, 825.111, 825.800

Enforcement 825.400–825.404
Equivalent benefits 825.213(f), 825.214,

825.215(d)
Equivalent pay 825.100(c), 825.117, 825.204(c),

825.215, 825.601(a), 825.702(c)
Eequivalent position 825.100(c), 825.214,

825.215, 825.218(b), 825.604, 825.702(c)
Farm Credit Administration 825.109(b)
Fitness for duty 825.216(c), 825.310, 825.702(e)
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Foster care 825.100(a), 825.112, 825.200(a),
825.201, 825.202(a), 825.203(a), 825.207(b),
825.302(a)

Government Printing Office 825.109(d)
Group health plan 825.209, 825.213, 825.800
Health benefits 825.100(b), 825.106(e), 825.209,

825.210, 825.211, 825.212, 825.215(d), 825.219,
825.220(c), 825.301(c), 825.309, 825.312,
825.603, 825.700, 825.702(c)

Health care provider 825.100(d), 825.114,
825.115, 825.118, 825.302, 825.305, 825.306,
825.307, 825.310(a), 825.800

Health plan premiums 825.210, 825.213(a)
Husband and wife 825.202
In loco parentis 825.113, 825.800
Incapable of self-care 825.113(c), 825.800
Industry affecting commerce 825.104, 825.800
Instructional employee 825.601, 825.602,

825.604, 825.701(f), 825.800
Integrated employer 825.104(c)
Intermittent leave 825.116(c), 825.117, 825.203,

825.302(f), 825.600(c), 825.601, 825.800
Joint employment 825.104(c), 825.105, 825.106
Key employee 825.209(g), 825.213(a), 825.217,

825.218, 825.219, 825.301(c), 825.312(f)
Library of Congress 825.109(b), 825.800
Life insurance 825.213(f), 825.215(d), 825.800
Maintain health benefits 825.209, 825.212,

825.215(d), 825.301(c), 825.309, 825.603
Medical certification 825.116, 825.213(a),

825.301(c), 825.302(c), 825.305, 825.306,
825.307, 825.308, 825.310, 825.311, 825.312(b),
825.701(d)

Medical necessity 825.114(d), 825.117, 825.306(d)
Multi-employer health plans 825.211
Needed to care for 825.100(a), 825.114(d),

825.116, 825.207(c)
Not foreseeable 825.303, 825.311(b)
Notice 825.100(d), 825.103(b), 825.110(d),

825.200(d), 825.207(g), 825.208(a), 825.208(c),
825.209(d), 825.210(e), 825.219(a), 825.219(b),
825.220(c), 825.300, 825.301(c), 825.302,
825.303, 825.304, 825.309, 825.310(c),
825.310(d), 825.312(a), 825.402, 825.403(b),
825.601(b), 825.701(a)

Notice requirements 825.110(d), 825.301(c),
825.302(g), 825.304(a), 825.304(e), 825.601(b)

Paid leave 825.100(a), 825.207, 825.208, 825.210,
825.213(c), 825.217(c), 825.219(c), 825.301(c),
825.304(d), 825.700(a), 825.701(a)

Parent 825.100(a), 825.101(a), 825.112, 825.113,
825.116(a), 825.200(a), 825.202(a), 825.207(b),
825.213(a), 825.305(a), 825.306(d), 825.800

Physical or mental disability 825.113(c),
825.114, 825.215(b), 825.500(e), 825.800

Placement of a child 825.100(a), 825.201,
825.203(a), 825.207(b)

Postal Rate Commission 825.109(b), 825.800
Posting requirement 825.300, 825.402
Premium payments 825.100(b), 825.210, 825.212,

825.213(f), 825.301(c), 825.308(d), 825.500(c)
Private employer 825.105, 825.108(b)
Public agency 825.104(a), 825.108, 825.109,

825.800
Recertification 825.301(c), 825.308
Records 825.110(c), 825.206(a), 825.500
Reduced leave schedule 825.111(d), 825.114(d),

825.116(c), 825.117, 825.203, 825.205,
825.302(f), 825.306(d), 825.500(c), 825.601,
825.702(c), 825.800

Restoration 825.100(d), 825.106(e), 825.209(g),
825.213(a), 825.216, 825.218, 825.219,
825.301(c), 825.311(c), 825.312

Returning to work 825.214
Right to reinstatement 825.100(c), 825.209(g),

825.214(b), 825.216(a), 825.219, 825.301(c),
825.311(c), 825.312, 825.400, 825.700

Secondary employer 825.106(f)
Serious health condition 825.100, 825.101(a),

825.112(a), 825.114, 825.116(a), 825.200(a),
825.202(a), 825.203, 825.204(a), 825.206(b),
825.207, 825.213, 825.215(b), 825.301(c),
825.302, 825.303, 825.305, 825.306, 825.308(d),
825.310(a), 825.311(c), 825.312(b), 825.601(a),
825.602(a), 825.800

Son or daughter 825.112(a), 825.113(c),
825.202(a), 825.800

Spouse 825.100(a), 825.101(a), 825.112(a),
825.113(a), 825.200(a), 825.202, 825.213(a),
825.303(b), 825.305(a), 825.306(d), 825.701(a),
825.800

State laws 825.701
Substantial and grievous economic injury

825.213(a), 825.216(c), 825.218, 825.219,
825.312(f)

Successor in interest 825.104(a), 825.107,
825.800

Teacher(s) 825.110(c), 825.600(c), 825.800
U.S. Tax Court 825.109(b)
Unpaid leave 825.100, 825.101(a), 825.105(b),

825.206, 825.208, 825.601(b)
Waive rights 825.220(d)
Workers’ compensation 825.207(d)(1),

825.210(f), 825.216(d), 825.307(a)(1),
825.720(d)(1)

Worksite 825.108(d), 825.110(a), 825.111,
825.213(a), 825.214(e), 825.217, 825.220(b),
825.304(c), 825.800

[60 FR 2237, Jan. 6, 1995; 60 FR 16383, Mar. 30,
1995]
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5 Employee Benefits

510 Leave

511 General

511.1 Administration Policy

The U.S. Postal Service policy is to administer the leave program on an
equitable basis for all employees, considering (a) the needs of the Postal
Service and (b) the welfare of the individual employee.

511.2 Responsibilities

511.21 Postal Officials

Postal officials:

a. Administer the leave program.

b. Inform employees of their leave balance.

c. Approve or disapprove requests for leave.

d. Record leave in accordance with Handbook F-21, Time and
Attendance, or Handbook F-22, PSDS Time and Attendance.

e. Control unscheduled absences (see 511.4).

511.22 Eagan Accounting Service Center

The Eagan Accounting Service Center (ASC):

a. Maintains official leave records.

b. Provides leave data to installation when employees are being
separated.

511.23 Postal Employees

Postal employees:

a. Request leave by completing Form 3971, Request for or Notification of
Absence.

b. Obtain approval of Form 3971 before taking leave — except in cases of
emergencies.

c. Avoid unnecessary forfeiture of annual leave.
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511.3 Eligibility

511.31 Covered

Covered by the leave program are:

a. Full-time career employees.

b. Part-time regular career employees.

c. Part-time flexible career employees.

d. To the extent provided in the USPS-NRLCA National Agreement,
temporary employees assigned to rural carrier duties.

Note:  Transitional employees are not covered by the leave program, but do
earn leave as specified in their union’s national agreement.

511.32 Not Covered

Not covered by the leave program are:

a. Postmaster relief/leave replacements, noncareer officers in charge, and
other temporary employees except as described in 511.31d above.

b. Casual employees.

c. Individuals who work on a fee or contract basis, such as job cleaners.

511.4 Unscheduled Absence

511.41 Definition

Unscheduled absences are any absences from work that are not requested
and approved in advance.

511.42 Management Responsibilities

To control unscheduled absences, postal officials:

a. Inform employees of leave regulations.

b. Discuss attendance records with individual employees when warranted.

c. Maintain and review Forms 3972, Absence Analysis, and Forms 3971.

511.43 Employee Responsibilities

Employees are expected to maintain their assigned schedule and must make
every effort to avoid unscheduled absences. In addition, employees must
provide acceptable evidence for absences when required.

512 Annual Leave

512.1 General

512.11 Purpose

Annual leave is provided to employees for rest, for recreation, and for
personal and emergency purposes.
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512.12 Definitions

The following definitions apply for the purposes of subchapter 510:

a. Leave year — the year beginning with the first day of the first complete
pay period in a calendar year and ending on the day before the first day
of the first complete pay period in the following calendar year.

b. Accumulated leave — the total unused leave that remains to the credit
of the employee at the beginning of any leave year.

c. Current leave — leave that an employee earns by biweekly pay periods
during the current leave year.

d. Accrued leave — leave that is earned but is unused by an employee
during any period during the current leave year.

512.2 Determining Annual Leave Category

512.21 General Policy

Both active military and civilian service, as outlined in 512.22 and 512.23, are
used in computing the years of service that determine an employee’s annual
leave category. Leave credit is not allowed for both civilian and military
service that cover the same period of time. Other service not counted is listed
in 512.24.

512.22 Federal Civilian Service Counted

512.221 Service in the Postal Service

The following prior service in the Postal Service is used in computing the
years of service that determine the annual leave category:

a. Service performed while a career employee of the U.S. Postal Service
or Post Office Department.

b. Time on the rolls during which an employee served as a substitute rural
carrier (not just the dates on which actual service was performed) if the
time is creditable for the federal retirement program applicable to the
employee.

c. If performed before January 1, 1977, time on the rolls as a casual or
temporary employee, or time actually worked as a postmaster
relief/leave replacement in an office other than fourth-class.

d. For postmaster relief/replacement in a fourth-class office, time actually
worked after July 21, 1947, and before January 1, 1977.

512.222 Service in Other Federal Government Organizations, the District of
Columbia, or Gallaudet University

The following service in the federal government, the District of Columbia, or
Gallaudet University, regardless of breaks in service, is used in computing the
years of service that determine the annual leave category:

a. Career, career conditional, and excepted appointment service (without
a “not to exceed” (NTE) date).

b. Seasonal, on-call, or intermittent employment, even though it may be
an “indefinite career appointment,” credited on a “when actually
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employed” (WAE) basis. For such appointments, no credit for leave is
given for leave without pay (LWOP) periods.

c. Time-limited or temporary appointment service performed prior to
January 1, 1977.

d. VISTA service prior to October 1, 1973.

e. District of Columbia (D.C.) government service only if (a) the person
was employed there prior to October 1, 1987, or, if service in an
appointment by the D.C. government to St. Elizabeth’s Hospital, on
October 1, 1977, and (b) the service is creditable for Civil Service
Retirement System (CSRS) purposes.

512.23 Military Service Counted

512.231 Service of an Employee Not Eligible for Military Retirement Annuity

The following military service is used in computing the years of service that
determine the annual leave category:

a. Periods of active service terminated by honorable discharge or transfer
to inactive reserves under honorable conditions. Active service may be
in the Army, Air Force, Navy, Marine Corps, and/or Coast Guard and
their respective academies.

b. Service performed by employees who are members of the National
Guard Service or Air National Guard Service only during periods of
active duty with the U.S. Army or U.S. Air Force.

c. Service performed by Naval Reserve Officers Training Corps students
during periods of active duty or training duty as members of the Naval
or Marine Corps Reserve.

Note:  Veterans Affairs (VA) disability payments for service-connected
injuries or illnesses are not retirement annuities. If a VA disability payment is
received and the employee is not eligible for a military retirement annuity,
512.231 applies. If the employee is eligible for a military retirement annuity,
512.232 applies.

512.232 Service of an Employee Eligible for Military Retirement Annuity

The following military service is used in computing the years of service that
determine the annual leave category:

a. Full Credit. Full leave accrual credit for all of active military service is
granted if a military retiree meets one of the following three conditions:

(1) Retirement was based on disability resulting from injury or
disease received in the line of duty as a direct result of armed
conflict.

(2) Retirement was based on disability caused by an instrumentality
of war and incurred in the line of duty during a period of war
defined in 38 United States Code (U.S.C.) 101 and 301.

(3) On November 30, 1964, the employee was employed in a civilian
office to which the Annual and Sick Leave Act of 1951 applied
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and continues to be employed in a civilian capacity without a
break in civilian service of more than 30 days.

Notes:

(a) A military retiree who as a military reservist or member of
the National Guard was called from civilian employment to
active military duty before November 30, 1964, and after
that date was restored to a civilian position (under 5 U.S.C.
3551) does not meet this condition.

(b) Section 3551 provides only for restoration; therefore, the
employee is not considered as having been on military
furlough or leave of absence from a civilian position or as
having been employed on November 30, 1964, in a civilian
position to which section 6303(a), the former Annual and
Sick Leave Act, applied.

b. Partial Credit. Military retirees who do not qualify for full leave accrual
credit can qualify for partial credit based on the following:

(1) Service for determining an employee’s leave category is
restricted to the actual length of time in active service in the
armed forces during any war or in any nonwartime campaign or
expedition for which a campaign badge was authorized.

(2) Service in a nonwartime campaign or expedition does not entitle
the military retiree to credit for the duration of the campaign or
expedition but only for the period of service in the campaign or
expedition.

Note:  Exhibit 512.232a provides data about wars and campaigns
and expeditions for which campaign badges were authorized.

c. Verification. Military service should be verified:

(1) Disability Retirements. Request verification from the records
center of the appropriate military branch.

(2) Wartime Service. Verify from discharge certificates (e.g., DD
Form 214).

(3) Military Records Center. Addresses and other data necessary to
verify service are included in Exhibit 512.232b.

(4) Campaign or Expeditionary Service. Verify by sending a
completed Standard Form (SF) 813, Verification of a Military
Retiree’s Service in Nonwartime Campaigns or Expeditions, to
the appropriate military records center. (See Exhibit 512.232c for
an illustration of SF 813.) This form is not stocked in the material
distribution center; it is to be reproduced locally.
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Exhibit 512.232a (p. 1)
Wars, Campaigns, and Expeditions of the Armed Forces Since 1937
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ÁÁÁÁ

— ÁÁÁ
ÁÁÁ

X ÁÁÁÁ
ÁÁÁÁ

— ÁÁÁÁ
ÁÁÁÁ

X ÁÁÁÁ
ÁÁÁÁ

X

ÁÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁÁ

Army Occupation of Japan ÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁ

Sept. 3, 1945 to Apr. 27, 1952 ÁÁÁÁ
ÁÁÁÁ

X ÁÁÁ
ÁÁÁ

X ÁÁÁÁ
ÁÁÁÁ

X ÁÁÁÁ
ÁÁÁÁ

X ÁÁÁÁ
ÁÁÁÁ

X

ÁÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁÁ

Korean Service ÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁ

June 27, 1950 to July 27, 1954 ÁÁÁÁ
ÁÁÁÁ

X ÁÁÁ
ÁÁÁ

X ÁÁÁÁ
ÁÁÁÁ

X ÁÁÁÁ
ÁÁÁÁ

X ÁÁÁÁ
ÁÁÁÁ

X

ÁÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁÁ

Vietnam Service Medal (VSM) ÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁ

July 4, 1965 to Mar. 28, 1973 ÁÁÁÁ
ÁÁÁÁ

X ÁÁÁ
ÁÁÁ

X ÁÁÁÁ
ÁÁÁÁ

X ÁÁÁÁ
ÁÁÁÁ

X ÁÁÁÁ
ÁÁÁÁ

X

ÁÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁÁ

Southwest Asia Service Medal
(Operations Desert Shield and
Desert Storm)

ÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁ

Aug. 2, 1990 to Nov. 30, 1995
ÁÁÁÁ
ÁÁÁÁ
ÁÁÁÁ

X
ÁÁÁ
ÁÁÁ
ÁÁÁ

X
ÁÁÁÁ
ÁÁÁÁ
ÁÁÁÁ

X
ÁÁÁÁ
ÁÁÁÁ
ÁÁÁÁ

X
ÁÁÁÁ
ÁÁÁÁ
ÁÁÁÁ

X

ÁÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁÁ

Armed Forces Expeditionary
Medal (AFEM) for these
operations:

ÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁ

ÁÁÁÁ
ÁÁÁÁ
ÁÁÁÁ

ÁÁÁ
ÁÁÁ
ÁÁÁ

ÁÁÁÁ
ÁÁÁÁ
ÁÁÁÁ

ÁÁÁÁ
ÁÁÁÁ
ÁÁÁÁ

ÁÁÁÁ
ÁÁÁÁ
ÁÁÁÁÁÁÁÁÁÁÁÁÁÁ

ÁÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁÁ

Lebanon
ÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁ

July 1, 1958 to Nov. 1, 1958 and
June 1, 1983 to Dec. 1, 1987

ÁÁÁÁ
ÁÁÁÁ
ÁÁÁÁ

X
ÁÁÁ
ÁÁÁ
ÁÁÁ

X
ÁÁÁÁ
ÁÁÁÁ
ÁÁÁÁ

X
ÁÁÁÁ
ÁÁÁÁ
ÁÁÁÁ

X
ÁÁÁÁ
ÁÁÁÁ
ÁÁÁÁ

X

ÁÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁÁ

Vietnam (including Thailand) ÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁ

July 1, 1958 to July 3, 1965 ÁÁÁÁ
ÁÁÁÁ

X ÁÁÁ
ÁÁÁ

X ÁÁÁÁ
ÁÁÁÁ

X ÁÁÁÁ
ÁÁÁÁ

X ÁÁÁÁ
ÁÁÁÁ

X

ÁÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁÁ

Quemoy and Matsu Islands ÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁ

Aug. 23, 1958 to June 1, 1963 ÁÁÁÁ
ÁÁÁÁ

X ÁÁÁ
ÁÁÁ

X ÁÁÁÁ
ÁÁÁÁ

X ÁÁÁÁ
ÁÁÁÁ

X ÁÁÁÁ
ÁÁÁÁ

X

ÁÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁÁ

Taiwan Straits ÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁ

Aug. 23, 1958 to Jan. 1, 1959 ÁÁÁÁ
ÁÁÁÁ

X ÁÁÁ
ÁÁÁ

X ÁÁÁÁ
ÁÁÁÁ

X ÁÁÁÁ
ÁÁÁÁ

X ÁÁÁÁ
ÁÁÁÁ

X

ÁÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁÁ

Cuba ÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁ

Oct. 24, 1962 to June 1, 1963 ÁÁÁÁ
ÁÁÁÁ

X ÁÁÁ
ÁÁÁ

X ÁÁÁÁ
ÁÁÁÁ

X ÁÁÁÁ
ÁÁÁÁ

X ÁÁÁÁ
ÁÁÁÁ

X

ÁÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁÁ

Congo ÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁ

July 14, 1960 to Sept. 1, 1962
and Nov. 23 to 27, 1964

ÁÁÁÁ
ÁÁÁÁ

X ÁÁÁ
ÁÁÁ

X ÁÁÁÁ
ÁÁÁÁ

X ÁÁÁÁ
ÁÁÁÁ

X ÁÁÁÁ
ÁÁÁÁ

X

ÁÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁÁLaos

ÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁApr. 19, 1961 to Oct. 7, 1962

ÁÁÁÁ
ÁÁÁÁX

ÁÁÁ
ÁÁÁX

ÁÁÁÁ
ÁÁÁÁX

ÁÁÁÁ
ÁÁÁÁX

ÁÁÁÁ
ÁÁÁÁXÁÁÁÁÁÁÁÁÁÁ

ÁÁÁÁÁÁÁÁÁÁ
Berlin

ÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁ

Aug. 14, 1961 to June 1, 1963
ÁÁÁÁ
ÁÁÁÁ

X
ÁÁÁ
ÁÁÁ

X
ÁÁÁÁ
ÁÁÁÁ

X
ÁÁÁÁ
ÁÁÁÁ

X
ÁÁÁÁ
ÁÁÁÁ

X
ÁÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁÁ

Thailand
ÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁ

May 16, 1962 to Aug. 10, 1962
ÁÁÁÁ
ÁÁÁÁ

X
ÁÁÁ
ÁÁÁ

X
ÁÁÁÁ
ÁÁÁÁ

X
ÁÁÁÁ
ÁÁÁÁ

X
ÁÁÁÁ
ÁÁÁÁ

X
ÁÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁÁ

Dominican Republic
ÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁ

Apr. 28, 1965 to Sept. 21, 1966
ÁÁÁÁ
ÁÁÁÁ

X
ÁÁÁ
ÁÁÁ

X
ÁÁÁÁ
ÁÁÁÁ

X
ÁÁÁÁ
ÁÁÁÁ

X
ÁÁÁÁ
ÁÁÁÁ

X
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Exhibit 512.232a (p. 2)
Wars, Campaigns, and Expeditions of the Armed Forces Since 1937

ÁÁÁÁÁÁÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁÁÁÁÁÁÁOrganizations Participating (indicated by “X” below)

ÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁ

ÁÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁÁ ÁÁÁÁ

ÁÁÁÁ
ÁÁÁÁ

Coast
Guard

ÁÁÁÁ
ÁÁÁÁ
ÁÁÁÁ

Marine
Corps

ÁÁÁÁ
ÁÁÁÁ
ÁÁÁÁ

Air
  Force 2

ÁÁÁ
ÁÁÁ
ÁÁÁ

Navy

ÁÁÁÁ
ÁÁÁÁ
ÁÁÁÁ

Army

ÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁ

Inclusive Dates

ÁÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁÁ

Campaign or Expedition

ÁÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁÁ

Korea ÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁ

Oct. 1, 1966 to June 30, 1974 ÁÁÁÁ
ÁÁÁÁ

X ÁÁÁ
ÁÁÁ

X ÁÁÁÁ
ÁÁÁÁ

X ÁÁÁÁ
ÁÁÁÁ

X ÁÁÁÁ
ÁÁÁÁ

X

ÁÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁÁ

Cambodia ÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁ

Mar. 29, 1973 to Aug. 15, 1973 ÁÁÁÁ
ÁÁÁÁ

X ÁÁÁ
ÁÁÁ

X ÁÁÁÁ
ÁÁÁÁ

X ÁÁÁÁ
ÁÁÁÁ

X ÁÁÁÁ
ÁÁÁÁ

X

ÁÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁÁ

Cambodia Evacuation
(Operation Eagle Pull)

ÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁ

Apr. 11, 1975 to Apr. 13, 1975
ÁÁÁÁ
ÁÁÁÁ
ÁÁÁÁ

X
ÁÁÁ
ÁÁÁ
ÁÁÁ

X
ÁÁÁÁ
ÁÁÁÁ
ÁÁÁÁ

X
ÁÁÁÁ
ÁÁÁÁ
ÁÁÁÁ

X
ÁÁÁÁ
ÁÁÁÁ
ÁÁÁÁ

X

ÁÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁÁ

Vietnam Evacuation
(Operation Frequent Wind)

ÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁ

Apr. 29, 1975 to Apr. 30, 1975
ÁÁÁÁ
ÁÁÁÁ

X
ÁÁÁ
ÁÁÁ

X
ÁÁÁÁ
ÁÁÁÁ

X
ÁÁÁÁ
ÁÁÁÁ

X
ÁÁÁÁ
ÁÁÁÁ

X
ÁÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁÁ

Mayaguez Operation
ÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁ

May 15, 1975
ÁÁÁÁ
ÁÁÁÁ

X
ÁÁÁ
ÁÁÁ

X
ÁÁÁÁ
ÁÁÁÁ

X
ÁÁÁÁ
ÁÁÁÁ

X
ÁÁÁÁ
ÁÁÁÁ

X
ÁÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁÁ

Indian Ocean/Iran
ÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁ

Nov. 21, 1979 to Oct. 20, 1981
ÁÁÁÁ
ÁÁÁÁ

X
ÁÁÁ
ÁÁÁ

X
ÁÁÁÁ
ÁÁÁÁ

X
ÁÁÁÁ
ÁÁÁÁ

X
ÁÁÁÁ
ÁÁÁÁ

X
ÁÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁÁ

El Salvador ÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁ

Jan. 1, 1981 to Feb. 1, 1992 ÁÁÁÁ
ÁÁÁÁ

X ÁÁÁ
ÁÁÁ

X ÁÁÁÁ
ÁÁÁÁ

X ÁÁÁÁ
ÁÁÁÁ

X ÁÁÁÁ
ÁÁÁÁ

X
ÁÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁÁ

Grenada 
(Operation Urgent Fury)

ÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁ

Oct. 23, 1983 to Nov. 21, 1983

ÁÁÁÁ
ÁÁÁÁ
ÁÁÁÁ

X

ÁÁÁ
ÁÁÁ
ÁÁÁ

X

ÁÁÁÁ
ÁÁÁÁ
ÁÁÁÁ

X

ÁÁÁÁ
ÁÁÁÁ
ÁÁÁÁ

X

ÁÁÁÁ
ÁÁÁÁ
ÁÁÁÁ

X

ÁÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁÁ

Operations in the Libyan Area
(Operation Eldorado Canyon)

ÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁ

Apr. 12 thru Apr. 17, 1986
ÁÁÁÁ
ÁÁÁÁ

X
ÁÁÁ
ÁÁÁ

X
ÁÁÁÁ
ÁÁÁÁ

X
ÁÁÁÁ
ÁÁÁÁ

X
ÁÁÁÁ
ÁÁÁÁ

X
ÁÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁÁ

Persian Gulf Operation
(Operation Earnest Watch)

ÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁ

July 24, 1987 to Aug. 1, 1990

ÁÁÁÁ
ÁÁÁÁ
ÁÁÁÁ

X

ÁÁÁ
ÁÁÁ
ÁÁÁ

X

ÁÁÁÁ
ÁÁÁÁ
ÁÁÁÁ

X

ÁÁÁÁ
ÁÁÁÁ
ÁÁÁÁ

X

ÁÁÁÁ
ÁÁÁÁ
ÁÁÁÁ

X

ÁÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁÁ

(Operation Vigilant Sentinel) ÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁ

Dec. 1, 1995 to Feb. 15, 1997 ÁÁÁÁ
ÁÁÁÁ

X ÁÁÁ
ÁÁÁ

X ÁÁÁÁ
ÁÁÁÁ

X ÁÁÁÁ
ÁÁÁÁ

X ÁÁÁÁ
ÁÁÁÁ

X

ÁÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁÁ

(Operation Southern Watch) 5 ÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁ

Dec. 1, 1995 to ......... ÁÁÁÁ
ÁÁÁÁ

X ÁÁÁ
ÁÁÁ

X ÁÁÁÁ
ÁÁÁÁ

X ÁÁÁÁ
ÁÁÁÁ

X ÁÁÁÁ
ÁÁÁÁ

X

ÁÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁÁ

Panama 
(Operation Just Cause)

ÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁDec. 20, 1989 to Jan. 31, 1990

ÁÁÁÁ
ÁÁÁÁX

ÁÁÁ
ÁÁÁX

ÁÁÁÁ
ÁÁÁÁX

ÁÁÁÁ
ÁÁÁÁX

ÁÁÁÁ
ÁÁÁÁXÁÁÁÁÁÁÁÁÁÁ

ÁÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁÁ

Somalia 
(Operation Restore Hope)

ÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁ

Dec. 5, 1992 to Mar. 31, 1995

ÁÁÁÁ
ÁÁÁÁ
ÁÁÁÁ

X

ÁÁÁ
ÁÁÁ
ÁÁÁ

X

ÁÁÁÁ
ÁÁÁÁ
ÁÁÁÁ

X

ÁÁÁÁ
ÁÁÁÁ
ÁÁÁÁ

X

ÁÁÁÁ
ÁÁÁÁ
ÁÁÁÁ

X
ÁÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁÁ

Haiti 
(Operation Uphold Democracy)

ÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁ

Sept. 16, 1994 to Mar. 31, 1995

ÁÁÁÁ
ÁÁÁÁ
ÁÁÁÁ

X

ÁÁÁ
ÁÁÁ
ÁÁÁ

X

ÁÁÁÁ
ÁÁÁÁ
ÁÁÁÁ

X

ÁÁÁÁ
ÁÁÁÁ
ÁÁÁÁ

X

ÁÁÁÁ
ÁÁÁÁ
ÁÁÁÁ

X

ÁÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁÁ

Bosnia
(Operation Joint Endeavor)

ÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁNov. 20, 1995 to Dec. 20, 1996

ÁÁÁÁ
ÁÁÁÁX

ÁÁÁ
ÁÁÁX

ÁÁÁÁ
ÁÁÁÁX

ÁÁÁÁ
ÁÁÁÁX

ÁÁÁÁ
ÁÁÁÁXÁÁÁÁÁÁÁÁÁÁ

ÁÁÁÁÁÁÁÁÁÁ(Operation Joint Guard)
ÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁDec. 20, 1996 to .........

ÁÁÁÁ
ÁÁÁÁX

ÁÁÁ
ÁÁÁX

ÁÁÁÁ
ÁÁÁÁX

ÁÁÁÁ
ÁÁÁÁX

ÁÁÁÁ
ÁÁÁÁXÁÁÁÁÁÁÁÁÁÁ

ÁÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁÁ

Persian Gulf Intercept 
Operation 5

ÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁ

Dec. 1, 1995 to .........
ÁÁÁÁ
ÁÁÁÁ
ÁÁÁÁ

X
ÁÁÁ
ÁÁÁ
ÁÁÁ

X
ÁÁÁÁ
ÁÁÁÁ
ÁÁÁÁ

X
ÁÁÁÁ
ÁÁÁÁ
ÁÁÁÁ

X
ÁÁÁÁ
ÁÁÁÁ
ÁÁÁÁ

X

ÁÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁÁ
ÁÁÁÁÁÁÁÁÁÁ

Iraq
(Operation Northern Watch) 5
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Navy Expeditionary Medal and
Marine Corps Expeditionary
Medal for these operations:
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Exhibit 512.232a (p. 3)
Wars, Campaigns, and Expeditions of the Armed Forces Since 1937
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Liberia 
(Operation Sharp Edge)
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Rwanda 
(Operation Distant Runner)
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1 “Wars” include only those armed conflicts for which a declaration of war was issued by Congress. The Title 38, U.S.C.,
definition of “war,” which is used in determining benefits administered by the Department of Veterans Affairs, includes the
Vietnam Era and other armed conflicts. That Title 38 definition is not applicable for purposes of granting partial leave credit to
military retirees.

2 The United States Air Force became a separate branch of the Armed Forces of the United States on September 18, 1947.
3 July 2, 1921 is the date of a Joint Resolution of the U.S. Congress that terminated the war with Germany and Austria-Hungar
4 The effective date of the Treaty of Peace with Japan that officially terminated World War II.
5 On-going campaign or operation through August 2000.
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Exhibit 512.232b (p. 1)
Standard Form 180, Requests Pertaining to Military Records
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Exhibit 512.232b (p. 2)
Standard Form 180, Requests Pertaining to Military Records
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Exhibit 512.232c (p. 1)
Standard Form 813, Verification of a Military Retiree’s Service in Nonwartime Campaigns or
Expeditions
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Exhibit 512.232c (p. 2)
Instructions for Completing Standard Form 813

Instructions for Completing SF 813
NOTE: DO NOT USE THIS FORM FOR PERSONS WHO

ARE NOT MILITARY RETIREES

Use SF 813 only to request verification of a retiree’s military service performed
in a nonwartime campaign or expedition for which badge/medal was autho-
rized, in order to credit such service for leave accrual rate and reduction-in-
force purposes. Complete the address block and items 1 through 9 and submit
the form in duplicate to the appropriate address listed below.

A. To verify campaign/expeditionary service for military retirees of the U.S. Air
Force, U.S. Navy, U.S. Marine Corps, and U.S. Coast Guard, address the
request to:

National Personnel Records Center
(Military Personnel Records)
9700 Page Boulevard
St. Louis, MO  63132-1547

B. To verify campaign/expeditionary service for military retirees of the U.S.
Army, address the request to:

U.S. Army Reserve Components
Personnel and Administration Center
ATTN:  DARP-VSE-VC
9700 Page Boulevard
St. Louis, MO  63132-5000

The records center will verify only claimed and unverified nonwartime cam-
paign or expeditionary service. It is the retired member’s responsibility to pro-
vide the names of any nonwartime campaign or expedition in which served.
The records center will not verify service unless specific campaigns/
expeditions and inclusive dates are listed. Service components (e.g., “USAF”)
or medal (e.g., “Vietnam Service Medal’) are not sufficient.

If a follow-up check is necessary, reproduce a copy of the original request and
clearly mark the top of the SF 813, “Follow-up Request”.
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512.24 Service Not Counted

Credit is not allowed for:

a. Service in a nonpay status in excess of 6 months in a calendar year
unless the employee is in an LWOP status and is (1) receiving Office of
Workers Compensation Programs (OWCP) benefits, (2) serving as a
full-time officer or employee of an employee or management
organization, or (3) on active military service while being carried on
postal rolls in an LWOP status.

b. LWOP periods during indefinite career appointments that are seasonal,
on-call, or intermittent employment.

c. VISTA service after October 1, 1973, Peace Corps, or similar volunteer
service.

d. Tennessee Valley Authority service.

e. Time-limited or temporary service performed on or after January 1,
1977.

f. Service in Army and Air Force Exchange Services (AAFES), Navy and
Coast Guard Exchanges, Army and Air Force Motion Picture Service,
and other organizations under the jurisdiction of the armed forces
conducted for the comfort, pleasure, contentment, and mental and
physical improvement of armed forces personnel.

512.3 Accrual and Crediting

512.31 Employee Categories

512.311 Full-Time Employees

The following provisions concern full-time employees:

a. Accrual Chart. Full-time career employees earn annual leave based on
their number of creditable years of service:

Leave
Category

Creditable
Service Maximum Leave Per Year

4 Less than 3
years

4 hours for each full biweekly pay
period; i.e. 104 hours (13 days) per
26-period leave year.

6 3 years but
less than 15
years

6 hours for each full biweekly pay
period plus 4 hours in last full pay
period in calendar year; i.e. 160 hours
(20 days) per 26-period leave year.

8 15 years or
more.

8 hours for each full biweekly pay
period; i.e., 208 hours (26 days) per
26-period leave year.
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b. Credit at Beginning of Leave Year. Full-time career employees are
credited at the beginning of the leave year with the total number of
annual leave hours that they will earn for that leave year.

c. Changes in Employee’s Accrual Rate. Leave credit at the beginning of
the leave year reflects any change in an employee’s accrual rate for
that year.

d. Change From Part-Time to Full-Time. An employee who changes from
a part-time to a full-time employee after the start of a leave year is
credited with the annual leave to be earned for the remainder of the
leave year.

e. Nonpay Status. Leave credit for periods in which an employee is in a
nonpay status is reduced during the leave year as follows:

(1) When an employee’s absence in a nonpay status totals the
equivalent of 1 pay period of regular service during the leave year
(10 days or 80 hours), credit for leave is reduced by the amount
of leave earned by the employee in a pay period.

Notes:

(a) For rural carriers who are required to work 6 days a week,
the equivalent of 1 pay period is 12 days or 96 hours.

(b) For J route carriers, the equivalent of 1 pay period is 11
days or 88 hours.

(2) When an employee has one or more periods of LWOP during the
leave year, all hours in a nonpay status (during periods in which
the employee earned annual leave) are totaled to reduce leave
credits.

512.312 Part-Time Employees

The following provisions concern part-time employees:

a. Accrual and Crediting Chart. Part-time career employees other than
rural carriers earn annual leave based on the number of hours in which
they are in pay status (see Exhibit 512.312).

b. Biweekly Crediting. Leave accrues and is credited in whole hours at the
end of each biweekly pay period. All hours in pay status that cannot be
credited for leave purposes (512.312a) are dropped when:

(1) The leave year ends.

(2) The employee’s status is changed from part-time to full-time.

(3) The employee is removed from the rolls for any cause.

c. Exceptions. The following are exceptions to the crediting rule in
512.312b.

(1) Part-time regular schedule employees including A-E postmasters
are credited with annual leave on a pro rata basis, according to
their authorized daily schedules. Employees other than A-E
postmasters must wait until they have 1 year or more of career
service to be credited at the beginning of the leave year with the
annual leave that they will earn during the leave year. A-E
postmasters are credited at the beginning of the leave year with
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the annual leave that they earn during the leave year. Part-time
regular employees are entitled to additional leave hours, based
on their leave category, for each 20, 13, or 10 hours of work in
excess of the schedule (see Exhibit 512.312).

(2) Substitute rural carriers and rural carrier associates (RCAs) earn
leave for time serving (a) a vacant route or (b) a route from which
the rural carrier is on extended leave in excess of 90 days. RCAs
also earn leave based on the number of hours worked serving an
auxiliary route for a period in excess of 90 days. The leave
category for substitute rural carriers is based on creditable
service, and for RCAs it is based on category 4. The first day of
the pay period following 90 days, the substitute or RCA is
credited with accrued annual leave for the first 90 days.

(3) Auxiliary rural carriers, including substitute rural carriers in dual
appointments, are credited with annual leave for actual service
performed in accordance with their appropriate leave category. If
auxiliary rural carriers are otherwise employed (e.g., as clerks in
the post office), such additional service is also used in the
computation of leave credit; otherwise, they are credited as
instructed in 512.312a.
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Exhibit 512.312
Accrual and Crediting Chart for Part-Time Career Employees

Leave
Category

Years of
Creditable
Service Maximum Leave per Year Rate of Accrual

Hours in
Pay Status

Hours of
Leave Earned
per Period

4 Less than 3
years.

104 hours, or 13 days per
26-period leave year or 4
hours for each biweekly pay
period.

1 hour for each unit of
20 hours pay in status.

20
40
60
80

1
2
3

4 (max.)

6 3 years but
less than
15 years.

160 hours, or 20 days per
26-period leave year or 6
hours for each full biweekly
pay period.1

1 hour for each unit of
13 hours in pay status.

13
26
39
52
65
78

1
2
3
4
5

6 (max.)1

8 15 years or
more.

208 hours, or 26 days per
26-period leave year or 8
hours for each full biweekly
pay period.

1 hour for each unit of
10 hours in pay status.

10
20
30
40
50
60
70
80

1
2
3
4
5
6
7

8 (max.)
1 Except that the accrual for the last pay period of the calendar year may be 10 hours, provided the employee

has the 130 creditable hours or more in a pay status in the leave year for leave purposes.

Recording Hours for Annual and Sick Leave
a. Units of hours in a pay status are converted into annual leave credits at the rate of 1 hour for each unit of 20,

13, or 10 hours in a pay status — up to a maximum of 4, 6, or 8 hours per biweekly pay period, depending on
the employee’s leave category.

b. Hours in a pay status in excess of these whole units are accumulated and carried forward as excess
workhours. These excess (uncredited) workhours are added to hours in a pay status in the next period.

c. Whole units of creditable hours (20, 13, or 10) are then converted into leave hours at the unit rate — provided
no more leave is credited to a part-time employee than could be earned in the same leave year by a full-time
employee.

d. The maximum credit allowable for a particular leave category is calculated by multiplying the period number
by the number of leave hours allowable per period.
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512.313 Appointees

The following provisions concern appointees:

a. Rate of Leave Accrual. The rate of leave accrual for a new career
employee (whether appointed, reinstated, or transferred) is determined
promptly as soon as related facts are verified. It is based on creditable
service, both civilian and military (see 512.2).

b. Ninety-Day Qualifying Period.

(1) Requirement. New employees are not credited with and may not
take annual leave until they complete 90 days of continuous
employment under one or more appointments without a break in
service.

Exception:  This requirement does not apply to (a) career (or
career conditional) employees who have had a minimum of 90
days of continuous federal service prior to transferring, without a
break in service, to a Postal Service career position (see 512.812
and 512.91) or (b) substitute rural carriers or RCAs who are in a
leave-earning status and convert to a Postal Service career
position without a break in service.

(2) Break in Service. A break in service of 1 or more workdays
breaks the continuity of employment. Any further employment
requires beginning a new 90-day period. (For substitute rural
carriers and RCAs, see 512.552.)

(3) Active Military Service. Active military service for an employee not
entitled to mandatory restoration is a break in civilian service. The
employee begins a new 90-day qualifying period for leave
purposes.

(4) Full-Time Employees and A-E Postmasters. After new employees
complete the 90-day qualifying period, they are credited with
annual leave to be earned during the remainder of the leave year
plus the leave earned during the qualifying period.

(5) Part-Time Employees Except A-E Postmasters. After part-time
employees complete the 90-day qualifying period, annual leave
that they have accrued is credited to their accounts.

c. Partial Pay Period.

(1) Any employee whose appointment is made effective after the first
Monday of a pay period does not receive leave credit for service
performed during that pay period. Part-time employees appointed
in this manner do not have their service hours brought forward for
leave purposes for that pay period.

(2) An employee transferring from an agency having different pay
periods may be given credit for the partial period.
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512.32 Maximum Carryover

512.321 Maximum Carryover Amounts

The maximum carryover amount, i.e., the maximum amount of previously
accumulated annual leave with which an employee may be credited at the
beginning of a year, is as follows:

a. Bargaining Unit Employees. The maximum leave carryover for
bargaining unit employees is 55 days (440 hours).

b. Executive and Administrative Schedule (EAS) Employees. The
maximum carryover amount for EAS employees is 70 days (560 hours).

c. Employees Affected by Public Law 102. For employees who, on
January 1, 1953 (prior to the passage of Public Law 102), (1) had more
accumulated leave to their credit than the amounts provided above,
and (2) who have maintained balances in excess of those amounts, the
maximum carryover amount is the balances they have maintained.

512.322 Nonbargaining Unit to Bargaining Unit

When a nonbargaining unit employee is permanently assigned to a
bargaining unit position, the employee’s annual leave carryover ceiling is
reduced to the carryover ceiling for that bargaining unit. The employee is
permitted to use the excess annual leave over the bargaining unit ceiling
during the leave year in which the permanent assignment is effective.

512.4 Authorizing Annual Leave

512.41 Requests for Annual Leave

512.411 General

Except for emergencies, annual leave for all employees except postmasters
must be requested on Form 3971 and approved in advance by the
appropriate supervisor. Leave requests from rural carriers must be approved
in accordance with Article 10 of the USPS-NRLCA National Agreement.

512.412 Emergencies

An exception to the advance approval requirement is made for emergencies;
however, in these situations, the employee must notify appropriate postal
authorities of the emergency and the expected duration of the absence as
soon as possible.

When sufficient information is provided to the supervisor to determine that the
absence may be covered by the Family and Medical Leave Act (FMLA), the
supervisor completes a Form 3971 and mails it to the employee’s address of
record along with a Publication 71, Notice for Employees Requesting Leave
for Conditions Covered by Family and Medical Leave Policies.

When the supervisor is not provided enough information in advance of the
absence to determine that the absence is covered by FMLA, the employee
must submit Form 3971 and applicable medical or other certification upon
returning to duty and explain the reason for the emergency to his or her
supervisor.
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Supervisors approve or disapprove the leave request. When the request is
disapproved, the absence may be recorded as LWOP or absent without leave
(AWOL) at the discretion of the supervisor as outlined in 512.422.

512.42 Form 3971 Request for or Notification of, Absence

512.421 Purpose

Request for annual leave is made in writing, in duplicate, on Form 3971,
Request for or Notification of Absence.

512.422 Approval or Disapproval

The supervisor is responsible for approving or disapproving the request for
annual leave by signing Form 3971, a copy of which is given to the
employee. If a supervisor does not approve a request for leave, the
Disapproved block on Form 3971 is checked and the reasons given in writing
in the space provided. When a request is disapproved, the granting of any
alternate type of leave, if any, must be noted along with the reasons for
disapproval. AWOL determinations must be similarly noted.

512.423 Retention and Disposal Period

Forms 3971 are retained by the installation head for 2 years from the date the
leave is taken or disapproved and are then destroyed. (Documents that
become a part of a disciplinary file or administrative proceeding will be
disposed of with that file.)

512.43 Insufficient Leave Balance

If the leave is approved and the employee has an insufficient leave balance, it
is changed to LWOP when the employee’s pay is processed.

512.5 Leave Charge Information

512.51 Full-Time Employees

512.511 Minimum Unit Charge

Minimum unit charges for full-time employees are as follows:

Employee Category Minimum Unit Charge

a. All full-time nonexempt employees. One-hundredth of an hour
(0.01 hour).

b. Full-time exempt. (See 519.7.)

c. Regular rural carriers. 1 day (8 hours).

d. Substitute rural carriers and RCAs when
in a leave-earning status and serving:

(1) Vacant routes. 1 day (8 hours).

(2) Routes from which rural carriers are
on extended leave.

1 day (8 hours).

e. RCAs when in a leave-earning status
and serving auxiliary routes.

1 hour.

f. Auxiliary rural carriers. 1 hour.

g. Triweekly rural carriers. (See 512.54.)
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512.512 Holidays

Leave cannot be charged for national legal holidays, days designated as
holidays, or absences authorized by administrative order.

512.513 Leave for Postmasters and Installation Heads

These employees must (a) promptly report emergency or planned absences
exceeding 5 working days to their postal managers and (b) maintain accurate
records of their leave.

512.514 Rural Carriers (Regular and Substitute)

See 512.53 and 512.55.

512.52 Part-Time Employees

512.521 Minimum Unit Charge

Minimum unit charges for part-time employees are as follows:

Employee Category Minimum Unit Charge

All part-time nonexempt
employees.

One-hundredth of an hour (0.01 hour).

Part-time exempt employees. (See 519.7.)

512.522 Part-Time Regular

A part-time regular employee who is granted annual leave and performs
service on the same day is not allowed to take more leave hours than would
total 8 hours when combined with workhours.

512.523 Part-Time Flexible

The following provisions concern part-time flexible employees:

a. A part-time flexible employee who has been credited with 40 hours or
more of paid service (work, leave, or a combination of work and leave)
in a service week is not granted paid annual or sick leave during the
remainder of that service week. Absences in such cases are treated as
nonduty time, not chargeable to paid leave of any kind. Supervisors
should avoid granting leave resulting in the requirement for overtime
pay.

b. Part-time flexible employees who request leave on days that they are
scheduled to work, except legal holidays, may be granted leave
provided they can be spared. The combination of leave and workhours
charged to these employees cannot exceed 8 hours on any one day.
The installation head may also consider a request for annual leave on
any day a part-time flexible employee is not scheduled to work. The 40
hours paid service in a service week specified in 512.523a may not be
exceeded.
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512.524 A-E Postmasters

The following provisions concern A-E postmasters:

a. Maximum Leave. Annual leave may not exceed the scheduled service
hours for the day on which the leave is taken.

b. Saturday Absences. A-E postmasters work a 6-day week. Absence on
Saturday that occurs within or at the beginning or end of a period of
annual leave or sick leave is not charged to such leave, nor is there
loss of compensation provided either of the following is true:

(1) There are 5 or more days of annual or sick leave within the
period.

(2) There are 4 or more days of annual or sick leave plus a holiday. If
the holiday falls on a Saturday that is a scheduled workday,
absence on the preceding Friday is not charged to leave. If the
leave period is for less than 4 days, absence on Friday is charged
to leave.

512.53 Regular Rural Carriers

512.531 General

Annual leave is earned by a regular rural carrier in accordance with 512.311
and the terms of the applicable collective bargaining agreement. It is taken in
minimum units of 1 day (8 hours) provided a leave replacement is available.

512.532 Saturday Absences

Rules for approved absences of regular rural carriers, substitute rural
carriers, or RCAs in a leave-earning status are subject to the specific
conditions of the USPS-NRLCA National Agreement. Accordingly, the
following apply:

a. Absence on Saturday that occurs within or at the beginning or end of a
period of annual leave or sick leave is not charged to such leave, nor is
there loss of compensation provided the appropriate leave balance on
the Form 1223-A, Earnings Statement, reflects at least 6 days of leave
and either of the following is true:

(1) There are more than 5 days of annual or sick leave within the
period.

(2) There are more than 4 days of annual or sick leave plus a
holiday. If the holiday falls on a Saturday that is a scheduled
workday, absence on the preceding Friday is not charged to
leave. If the leave period is 4 days or less, absence on Friday is
charged to leave.

b. Interruption during the approved period of annual or sick leave by 1 day
of court leave due to circumstances beyond the carrier’s control does
not disqualify the carrier for coverage as provided above.

c. Upon request, a rural carrier is granted annual leave or LWOP on
Saturday, at the carrier’s option, provided a replacement is available.
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512.54 Triweekly Rural Carriers

512.541 Week’s Absence

Carriers who are absent for a week on sick or annual leave are charged with
5 days’ leave.

512.542 Absences Less Than a Week

Carriers who are absent for less than a week at a time are charged with
2 days’ leave for each workday of absence.

512.543 Leave Carryover

The carrier may end the year with 1 day of unused annual leave. This day
may be carried forward into another leave year provided the total carried
forward does not exceed 55 days, except as provided in 512.321.

512.55 Leave Replacements for Rural Carriers

512.551 General

After a rural carrier or RCA has been assigned to and served in excess of 90
days in a vacant route or in a route from which a rural carrier is on extended
leave, or after an RCA has been assigned to and served in excess of 90 days
in an auxiliary route, he or she may take the accrued annual leave. Annual
leave is granted in accordance with normal leave requirements and the terms
of the applicable collective bargaining agreement. It is granted in minimum
units of 1 day for regular routes or 1 hour for auxiliary routes provided a leave
replacement is available.

512.552 Ninety-Day Qualifying Period

Substitute carriers and RCAs qualify for taking leave after being assigned as
the primary leave replacement and serving in excess of 90 days in (a) a
vacant route or (b) a route from which the rural carrier is on extended leave.
RCAs also qualify for taking leave after being assigned to and serving an
auxiliary route in excess of 90 days. A break in service of 1 or more workdays
breaks continuity of employment, and the substitute carrier or RCA must
begin a new 90-day qualifying period. Normally a break in service occurs only
when the regular carrier returns or when the vacant route is filled by the
appointment of a new regular rural carrier. A break in service does not mean
absence from the route on a nonscheduled workday or absence in approved
leave status, including LWOP. The first day of the pay period following 90
days of service, the substitute carrier or RCA is credited with annual leave
accrued for the 90-day qualifying period. (In determining the employee’s
leave category, credit is also given for prior service as a substitute rural
carrier or RCA.)

512.553 Lump Sum Payment

When regular rural carriers return to duty, substitute replacement carriers
who earn leave are given lump sum payments for the annual leave to their
credit if they have been in a leave-earning capacity. The lump sum payment
is not made if the substitute replacement carrier is converted to a career
position without a break in service and continues to earn leave.
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512.56 Auxiliary Rural Carriers

Auxiliary rural carriers earn leave based on the number of hours worked and
in accordance with the appropriate leave category. Leave is credited as
earned. These carriers are granted leave in increments of 1 hour.

512.6 Vacation Planning and Special Programs

512.61 Bargaining Unit Employees Vacation Planning

For these employees, leave is subject to specific vacation planning provisions
of applicable collective bargaining agreements. Note also:

a. For all regular employees, both full-time and part-time, vacation leave is
granted when requested to the extent practicable.

b. For part-time flexible employees, vacation planning is limited to
accumulated and accrued leave.

512.62 Nonbargaining Unit Employees Vacation Planning

Vacation leave is granted to these employees when their services can best
be spared. Postmasters and other responsible officials must schedule leave
so that (a) employees do not forfeit leave and (b) postal operations are not
impaired.

512.63 Annual Leave Exchange

512.631 General

The annual leave exchange program provides eligible employees with the
opportunity to receive cash in exchange for leave that they will earn during
the next leave year. Accumulated leave and leave accrued during the current
leave year cannot be exchanged under this program. The terms and
conditions for exchanging leave vary for bargaining unit and nonbargaining
unit employees and are explained in the instructions mailed to eligible
employees before the open season November 15 through December 15 each
year.

512.632 Bargaining Unit Annual Leave Exchange

Certain national collective bargaining agreements provide a leave exchange
option for covered employees. Eligibility and the other terms and conditions
for this option are set forth in the applicable collective bargaining agreements
and information related to administering the program.

512.633 Nonbargaining Unit Annual Leave Exchange

Career employees permanently assigned to a nonbargaining unit position are
provided the option at the end of the fiscal year to exchange for cash from 8
to 104 hours of the annual leave they will earn during the next year. To be
eligible, employees must have an annual leave balance of 160 hours at the
end of the leave year in which the election is made.

512.634 Processing Annual Leave Exchange Options

Open season for the annual leave exchange program runs from November
15 to December 15 each year. Eligible employees are notified of the election
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before the open season. The exchange is effective the first full pay period of
the new leave year.

Note:  Postal employees may not exchange leave already earned that
exceeds the Postal Service leave carryover limit due to Internal Revenue
Service “constructive receipt” regulations.

512.64 Annual Leave Sharing

The annual leave-sharing program provides employees the opportunity to
receive and use donated annual leave and to donate their annual leave to
another employee under certain conditions. The program is limited to career
nonbargaining unit and bargaining unit employees and to noncareer
employees designated as transitional employees (TEs) under certain
collective bargaining agreements. The terms and conditions for this program
are set forth in applicable collective bargaining unit agreements and
memorandums of understanding. Instructions for administration of the terms
and conditions are found in Management Instruction EL-510-1999-4, Annual
Leave Sharing Program.

512.7 Separation Adjustments

512.71 Terminal Leave Worksheet

If an employee is not transferring to another federal agency and is separating
from the Postal Service, the Eagan ASC furnishes the separating installation
with Form 2246, Terminal Leave Worksheet, for filing in the employee’s
official personnel folder. (For transfers to other federal agencies, see 512.8.)

512.72 Collection for Unearned Leave

512.721 Refund

Separating employees who are indebted for unearned annual leave or sick
leave must refund the amount paid to them for such unearned leave. If
employees do not make refunds, deductions are made from any funds that
are due them.

512.722 Exception

Collection is not required in cases of death or in the case of separation due to
a disability that prevents an employee from returning to duty or continuing in
the Postal Service.

512.73 Payment for Accumulated Leave

A separating employee may receive a lump sum payment for accumulated
annual leave subject to the following conditions:

a. Before Qualifying Period. Except for those employees identified under
512.812, an employee who separates before completing the 90-day
qualifying period forfeits terminal leave payment for accumulated leave.

b. On or After Qualifying Period. An employee who completes the 90-day
qualifying period, even if separated at the close of business on day 90,
is entitled to terminal leave payment for leave accumulated.
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c. Before Last Friday of Pay Period. An employee whose separation is
effective before the last Friday of a pay period does not receive leave
credit or terminal leave payment for the leave that would have accrued
during that pay period.

d. Bargaining Unit Employee. A bargaining unit employee is not paid for
annual leave in excess of the annual leave carryover maximum for his
or her bargaining unit (see 512.32). Any part of the unused annual
leave earned during the current leave year that is in excess of the lump
sum limitation is granted prior to separation. In the case of death, a
lump sum payment is made for:

(1) Accumulated annual leave.

(2) Unused annual (current) leave earned during the year of the
death that the employee could have taken had the employee lived
to the end of the leave year. No payment is made for unused
leave that the employee would have been required to forfeit at the
end of the leave year.

e. Nonbargaining Unit Employee. Nonbargaining unit employees are
entitled to receive a lump sum leave payment for accumulated annual
leave equal to their authorized maximum carryover plus any unused
accrued annual leave that was earned in the year of separation.

f. For Military Service. Employees who separate to enter active U.S.
military duty may choose to receive a lump sum leave payment or to
have accrued annual leave held for credit until they return to Postal
Service duty.

g. Followed by Reemployment. An employee who received a lump sum
leave payment on separation from a postal position (or a federal
position under the federal leave system) and who is reemployed or
reinstated to a leave-earning status before the period covered by the
payment expires must refund to the Postal Service in full the payment
for the overlapping period. The employee may then be recredited (see
512.9) with leave.

h. Lump Sum Payment. Lump sum payment for annual leave at the time
of retirement does not affect the amount or commencement date of
annuity payments.

512.8 Transfers

512.81 Transfer Without a Break in Service

512.811 From the Postal Service to a Federal Agency

The Eagan ASC furnishes the agency gaining the employee with SF 1150,
Record of Leave Data. (A copy of SF 1150 is not sent to the losing
installation.) When necessary, the Postal Service collects for used but
unearned leave (see 512.721). When the receiving agency is unable to
transfer a leave balance in excess of its leave carryover limit, the employee
receives a lump sum payment for earned annual leave that cannot be
transferred. The lump sum is calculated by multiplying the person’s postal
hourly rate times the number of earned annual leave hours that cannot be
transferred.
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512.812 From a Federal Agency to the Postal Service

Leave credit must be transferred to the employee’s leave account. However,
leave that may be transferred is limited to the leave carryover limit applicable
to the Postal Service position to be filled. The employee should not have to
take LWOP because of delay in transferring leave:

a. If the SF 1150 does not reach the Eagan ASC before the employee has
to take leave, the Eagan ASC may contact the losing agency to request
the employee’s leave balance.

b. If LWOP cannot be avoided, the record can be adjusted when the
SF 1150 is received to show paid leave unless the employee requests
that the LWOP remain unchanged.

512.82 Transfer With a Break in Service

An employee who moves from the Postal Service to another federal agency
after a break in service is separated (see 512.7) and later reemployed (see
512.9). Any accumulated leave is not transferred, but is paid for in a lump
sum.

512.9 Recrediting Annual Leave

512.91 Policy

Annual leave that may be recredited consists of leave earned under any of
the leave systems merged under the Annual and Sick Leave Act of 1951.
However, annual leave that is already forfeited cannot be recredited.

Annual leave is recredited under the act for:

a. Employees who are reemployed before the period covered by the lump
sum payment expires.

b. Employees who transferred to a position that is not under an annual
leave system and transferred back to the Postal Service without a
break in Postal Service service of more than 52 continuous calendar
weeks.

c. Employees who return to pay and duty status following a period of
suspension or involuntary separation (i.e., cases of retroactive
reversals of disciplinary action).

512.92 Procedures

512.921 Leave Earned in Prior Service in the Postal Service

See 512.73g.

512.922 Leave Earned at Another Agency

When an employee makes application for recredit of leave earned in another
agency, the Postal Service contacts the other agency to determine if leave
was forfeited at the time of separation. If not, the agency is asked to certify
the leave account. The following applies:

a. If the agency cannot find the leave record, the Postal Service will
accept a statement or other evidence of leave credits. The statement
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should include an estimate of leave credit and reflect the factors
forming the basis of the estimate.

b. If the leave record or statement justifies it, the amount of leave shown is
recredited.

512.923 Leave Buy-Back — OWCP

The following provisions concern leave buy-back:

a. Under the provisions of the Injury Compensation Program (545.73b(6)),
current employees may be permitted to buy back sick and annual leave
they used while awaiting adjudication of their cases by OWCP. In
traumatic injury cases, employees may be permitted to buy back only
the leave that is used after the end of the 45-day continuation-of-pay
period.

b. When the employee buys back annual leave for a previous year that
exceeds the applicable maximum (see 512.32), the excessive leave is
automatically forfeited. Employees are allowed to buy back only those
hours that can be carried forward.

c. Some loss of leave may occur when the period of absence is changed
to an LWOP status as a result of leave buy-back. For every 80 hours of
paid leave bought back and changed to LWOP, both annual and sick
leave are adjusted by the amount earned in 1 pay period. The
employee must be informed of this so there will be no
misunderstanding.

See Exhibit 514.4, item e, for further information.

513 Sick Leave

513.1 Purpose

Sick leave insures employees against loss of pay if they are incapacitated for
the performance of duties because of illness, injury, pregnancy and
confinement, and medical (including dental or optical) examination or
treatment. A limited amount may also be used to provide for the medical
needs of a family member. Nonbargaining unit employees, and bargaining
unit employees if provided in their national agreements, are allowed to take
up to 80 hours of their accrued sick leave per leave year to give care or
otherwise attend to a family member (as defined in 515.2) with an illness,
injury, or other condition that, if an employee had such a condition, would
justify the use of sick leave. (See 515 for information about FMLA entitlement
to be absent from work.)
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513.2 Accrual and Crediting

513.21 Accrual Chart

Time accrued is as follows:

Employee Category Time Accrued

a. Full-time employees. 4 hours for each full biweekly pay
period — i.e., 13 days (104 hours)
per 26-period leave year.

b. Part-time employees. 1 hour for each unit of 20 hours in
pay status up to 104 hours (13 days)
per 26-period leave year.

513.22 Crediting

513.221 General

Sick leave is credited at the end of each biweekly pay period in which it is
earned. Sick leave (earned and unused) accumulates without limitation.

513.222 Part-Time Employees

Part-time employees are not credited with sick leave in excess of 13 days
(104 hours) per 26-period leave year.

513.223 Leave Replacements for Rural Carriers

Substitute rural carriers or RCAs assigned to and serving (a) a vacant route
or (b) a route from which the rural carrier is on extended leave, and RCAs
assigned to and serving an auxiliary route are credited with sick leave starting
with the first pay period following the 90-day qualifying period.

513.224 Auxiliary Rural Carriers

Auxiliary rural carriers are not credited with sick leave in excess of 104 hours
per leave year. If they serve in another capacity (e.g., flexible employees) in
the post office, that service is also used in computing sick leave credit (see
513.21).

513.225 Substitute Rural Carriers in Dual Appointment

Substitute rural carriers in dual appointments earn sick leave only when their
service is performed in a position that is subject to the Civil Service
Retirement Act. The leave can be used only while they are serving in a
leave-earning position.

513.226 Leave Credit Adjustment for LWOP

See 514.24.

513.3 Authorizing Sick Leave

513.31 Policy

513.311 General

Sick leave cannot be granted until it is earned, except as provided in 513.5.
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513.312 Restriction

An employee who is in sick leave status may not engage in any gainful
employment unless prior approval has been granted by appropriate authority
(see 660, Code of Ethics).

513.32 Conditions for Authorization

Conditions for authorization are as follows:*

Conditions

a. Illness or injury. If the employee is incapacitated for
the performance of official duties.

b. Pregnancy and confinement. If absence is required for physical
examinations or periods of
incapacitation.

c. Medical, dental, or optical
examination or treatment.

If absence is necessary during the
employee’s regular scheduled tour.

d. For eligible employees (as
indicated in 513.1), care for a
family member (as defined in
515.2).

Up to 80 hours of accrued sick leave
per leave year if the illness, injury, or
other condition is one that, if an
employee had such a condition,
would justify the use of sick leave.

e. Contagious disease. A
contagious disease is a disease
ruled as requiring isolation,
quarantine, or restriction of
movement of the patient for a
particular period by the health
authorities having jurisdiction.

If the employee (1) must care for a
family member afflicted with a
contagious disease, (2) has been
exposed to a contagious disease
and would jeopardize the health of
others, or (3) has evidence supplied
by the local health authorities or a
certificate signed by a physician
certifying the need for the period of
isolation or restriction.

f. Medical treatment for disabled
veterans.

If the employee (1) presents a
statement from a duly authorized
medical authority that treatment is
required, and (2) when possible,
gives prior notice of the definite
number of days and hours of
absence. (Such information is
needed for work scheduling
purposes.)

* Sick leave, annual leave, or LWOP is granted as may be necessary for
any of these conditions in accordance with normal leave policies and
collective bargaining agreements. (See also 513.6 and 514.22.)

513.33 Requests for Sick Leave

513.331 General

Except for unexpected illness or injury situations, sick leave must be
requested on Form 3971 and approved in advance by the appropriate
supervisor.
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513.332 Unexpected Illness or Injury

An exception to the advance approval requirement is made for unexpected
illness or injuries; however, in these situations the employee must notify
appropriate postal authorities of their illness or injury and expected duration
of absence as soon as possible. When sufficient information is provided to
the supervisor to determine that the absence is to be covered by FMLA, the
supervisor completes Form 3971 and mails it to the employee’s address of
record along with a Publication 71.

When the supervisor is not provided enough information in advance to
determine whether or not the absence is covered by FMLA, the employee
must submit a request for sick leave on Form 3971 and applicable medical or
other certification upon returning to duty and explain the reason for the
emergency to his or her supervisor. Employees may be required to submit
acceptable evidence of incapacity to work as outlined in the provisions of
513.36, Documentation Requirements, or noted on the reverse of Form 3971
or Publication 71, as applicable.

The supervisor approves or disapproves the leave request. When the request
is disapproved, the absence may be recorded as annual leave or, if
appropriate, as LWOP or AWOL, at the discretion of the supervisor as
outlined in 513.342.

513.34 Form 3971, Request for or Notification of Absence

513.341 General

Request for sick leave is made in writing, in duplicate, on Form 3971,
Request for or Notification of Absence. If the absence is to care for a family
member, this fact is to be noted in the Remarks section.

513.342 Approval or Disapproval

The supervisor is responsible for approving or disapproving requests for sick
leave by signing Form 3971, a copy of which is given to the employee. If a
supervisor does not approve a request for leave as submitted, the
Disapproved block on the Form 3971 is checked and the reason(s) given, in
writing, in the space provided. When a request is disapproved, the granting of
any alternate type of leave, if any, must be noted along with the reason for
the disapproval. AWOL determinations must be similarly noted.

513.35 Postmaster Absences

There are special requirements for postmaster absences:

a. Leave Replacement. A postmaster whose absence requires the hiring
of a leave replacement must notify the appropriate official.

b. Absence Over 3 Days. A postmaster who is absent in excess of 3 days
must submit Form 3971 within 2 days of returning to duty or, for an
extended illness, at the end of each accounting period.

513.36 Sick Leave Documentation Requirements

513.361 Three Days or Less

For periods of absence of 3 days or less, supervisors may accept the
employee’s statement explaining the absence. Medical documentation or
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other acceptable evidence of incapacity for work or need to care for a family
member is required only when the employee is on restricted sick leave (see
513.39) or when the supervisor deems documentation desirable for the
protection of the interests of the Postal Service. Substantiation of the family
relationship must be provided if requested.

513.362 Over Three Days

For absences in excess of 3 days, employees are required to submit medical
documentation or other acceptable evidence of incapacity for work or of need
to care for a family member and, if requested, substantiation of the family
relationship.

513.363 Extended Periods

Employees who are on sick leave for extended periods are required to submit
at appropriate intervals, but not more frequently than once every 30 days,
satisfactory evidence of continued incapacity for work or need to care for a
family member unless some responsible supervisor has knowledge of the
employee’s continuing situation.

513.364 Medical Documentation or Other Acceptable Evidence

When employees are required to submit medical documentation, such
documentation should be furnished by the employee’s attending physician or
other attending practitioner who is performing within the scope of his or her
practice. The documentation should provide an explanation of the nature of
the employee’s illness or injury sufficient to indicate to management that the
employee was (or will be) unable to perform his or her normal duties for the
period of absence. Normally, medical statements such as “under my care” or
“received treatment” are not acceptable evidence of incapacitation to perform
duties.

Supervisors may accept substantiation other than medical documentation if
they believe it supports approval of the sick leave request.

513.365 Failure to Furnish Required Documentation

If acceptable substantiation of incapacitation is not furnished, the absence
may be charged to annual leave, LWOP, or AWOL.

513.37 Return to Duty

An employee returning from an FMLA-covered absence because of his or her
own incapacitation must provide documentation from his or her health care
provider that he or she is able to perform the functions of the position with or
without limitation. Limitations described are accommodated when practical.
Bargaining unit employees must also comply with requirements in 865.

513.38 Performance Ability Questioned

When the reason for an employee’s sick leave is of such a nature as to raise
justifiable doubt concerning the employee’s ability to satisfactorily and/or
safely perform duties, a fitness-for-duty medical examination is requested
through appropriate authority. A complete report of the facts, medical and
otherwise, should support the request.



513.39
Employee Benefits

Leave

ELM 17 Contents Summary of Changes

ELM 17, July 2002288

513.39 Restricted Sick Leave

513.391 Reasons for Restriction

Supervisors or installation heads who have evidence indicating that an
employee is abusing sick leave privileges may place the employee on the
restricted sick leave list. In addition, employees may be placed on the
restricted sick leave list after their sick leave use has been reviewed on an
individual basis and the following actions have been taken:

a. Establishment of an absence file.

b. Review of the absence file by the immediate supervisor and higher
levels of management.

c. Review of the absences during the past quarter of LWOP and sick
leave used by employees. (No minimum sick leave balance is
established below which the employee’s sick leave record is
automatically considered unsatisfactory.)

d. Supervisor’s discussion of absence record with the employee.

e. Review of the subsequent quarterly absences. If the absence logs
indicate no improvement, the supervisor is to discuss the matter with
the employee to include advice that if there is no improvement during
the next quarter, the employee will be placed on restricted sick leave.

513.392 Notice and Listing

Supervisors provide written notice to employees that their names have been
added to the restricted sick leave listing. The notice also explains that, until
further notice, the employees must support all requests for sick leave by
medical documentation or other acceptable evidence (see 513.364).

513.393 Recision of Restriction

Supervisors review the employee’s Form 3972, Absence Analysis, for each
quarter. If there has been a substantial decrease in absences charged to
sickness, the employee’s name is removed from the restricted sick leave list
and the employee is notified in writing of the removal.

513.4 Charging Sick Leave

513.41 Full-Time Employees

513.411 General

General provisions are as follows:

a. Sick leave is not charged for legal holidays or for nonworkdays
established by Executive Order.

b. Sick leave may be charged on any scheduled workday of an
employee’s basic workweek.
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513.412 Minimum Unit Charge

Minimum unit charges are as follows:

Employee Category Minimum Unit Charge

a. All full-time nonexempt employees. One-hundredth of an hour
(0.01 hour).

b. Full-time exempt. (See 519.6.)

c. Regular rural carriers. 1 day (8 hours).

d. Substitute rural carriers and RCAs when
in a leave-earning status and serving:

(1) Vacant routes. 1 day (8 hours).

(2) Routes from which rural carriers are
on extended leave.

1 day (8 hours).

e. RCAs when in a leave-earning status
and servicing auxiliary routes.

1 hour.

f. Auxiliary rural carriers. 1 hour.

g. Triweekly rural carriers. (See 512.54.)

513.413 Special Situations

The following provisions concern special situations:

a. A-E Postmasters. A-E postmasters are charged sick leave the same as
annual leave (see 512.524).

b. Rural Carriers. Rural carriers who are absent because of illness on
Saturdays are charged sick leave based on the computations used for
their annual leave charges (see 512.53).

c. Replacement Rural Carriers. Substitute rural carriers and RCAs in a
leave earning status and serving (a) vacant routes and (b) routes from
which rural carriers are on extended leave are charged sick leave in the
same manner as rural carriers. RCAs in a leave earning status and
serving auxiliary routes are charged sick leave in the same manner as
auxiliary rural carriers.

d. Triweekly Rural Carriers. Triweekly rural carriers are charged sick leave
the same as for annual leave (see 512.54).

513.42 Part-Time Employees

513.421 General

General provisions are as follows:

a. Absences due to illness are charged as sick leave on any day that an
hourly rate employee is scheduled to work except national holidays.

b. Except as provided in 513.82, paid sick leave may not exceed the
number of hours that the employee would have been scheduled to
work, up to:

(1) A maximum of 8 hours in any one day.

(2) 40 hours in any one week.
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(3) 80 hours in any one pay period. If a dispute arises as to the
number of hours a part-time flexible employee would have been
scheduled to work, the schedule is considered to have been
equal to the average hours worked by other part-time flexible
employees in the same work location on the day in question.

c. Limitations in 513.421b apply to paid sick leave only and not to a
combination of sick leave and workhours. However, part-time flexible
employees who have been credited with 40 hours or more of paid
service (work, leave, or a combination of work and leave) in a service
week are not granted sick leave during the remainder of that service
week. Absences, in such cases, are treated as nonduty time that is not
chargeable to paid leave of any kind. (Sick leave is not intended to be
used to supplement earnings of employees.)

513.422 Minimum Unit Charge

Minimum unit charges are as follows:

Employee Category Minimum Unit Charge

All part-time nonexempt employees. One-hundredth of an hour
(0.01 hour).

Part-time exempt employees. (See 519.6.)

513.5 Advanced Sick Leave

513.51 Policy

513.511 May Not Exceed Thirty Days

Sick leave not to exceed 30 days (240 hours) may be advanced in cases of
an employee’s serious disability or illness if there is reason to believe the
employee will return to duty. Sick leave may be advanced whether or not the
employee has an annual leave or donated leave balance.

513.512 Medical Document Required

Every request for advanced sick leave must be supported by medical
documentation of the illness.

513.52 Administration

513.521 Installation Heads’ Approval

Officials in charge of installations are authorized to approve these advances
without reference to higher authority.

513.522 Forms Forwarded

Form 1221, Advanced Sick Leave Authorization, is completed and forwarded
to the Eagan ASC when advanced sick leave is authorized.

513.53 Additional Sick Leave

513.531 Thirty-Day Maximum

Additional sick leave may be advanced even though liquidation of a previous
advance has not been completed provided the advance at no time exceeds
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30 days. Any advanced sick leave authorized is in addition to the sick leave
that has been earned by the employee at the time the advance is authorized.

513.532 Liquidating Advanced Sick Leave

The liquidation of advanced sick leave is not to be confused with the
substitution of annual leave for sick leave to avoid forfeiture of the annual
leave. Advanced sick leave may be liquidated in the following manner:

a. Charging the sick leave against the sick leave earned by the employee
as it is earned upon return to duty.

b. Charging the sick leave against an equivalent amount of annual leave
at the employee’s request provided the annual leave charge is made
prior to the time such leave is forfeited because of the leave carryover
limit.

513.6 Leave Charge Adjustments

513.61 Insufficient Sick Leave

If sick leave is approved but the employee does not have sufficient sick leave
to cover the absence, the difference is charged to annual leave or to LWOP
at the employee’s option.

513.62 Insufficient Sick and Annual Leave

If sick leave is approved for employees who have no annual or sick leave to
their credit, the absence may be charged as LWOP unless sick leave is
advanced as outlined in 513.5. LWOP so charged cannot thereafter be
converted to sick or annual leave.

513.63 Disapproved Sick Leave

If sick leave is disapproved, but the absence is nevertheless warranted, the
supervisor may approve, at the employee’s option, a charge to annual leave
or a charge to LWOP.

513.64 Absence Without Leave

An absence that is disapproved is charged as LWOP and may be
administratively considered as AWOL.

513.65 Annual Leave Changed to Sick Leave

If an employee becomes ill while on annual leave and the employee has a
sick leave balance, the absence may be charged to sick leave.

513.7 Transfer or Reemployment

513.71 Transfer

513.711 Crediting

Individuals who are transferring from a federal agency to the Postal Service
are credited with their sick leave balance provided there is not a break in
service in excess of 3 years.
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513.712 Recrediting

The following provisions concern recrediting:

a. If a Postal Service employee transfers to a position under a different
leave system to which only a part of the employee’s sick leave can be
transferred, the sick leave is recredited if the individual returns to the
Postal Service provided there is not a break in service in excess of
3 years.

b. If a Postal Service employee transfers to a position to which sick leave
cannot be transferred, the sick leave is recredited if the individual
returns to the Postal Service provided there is not a break in service in
excess of 3 years.

513.72 Reemployment

Sick leave may be recredited upon reemployment provided there is not a
break in service in excess of 3 years.

513.73 Reemployment — OWCP

All individuals who were originally separated and who are subsequently
reemployed from a continuous period on OWCP rolls have any previously
unused sick leave recredited to their account, regardless of the length of time
these employees were on OWCP and off postal rolls.

Exception:  Sick leave may not be recredited if an employee applied and
was approved for disability retirement regardless of whether the employee
actually collected the annuity.

513.8 Retirements or Separations

513.81 General

No payment is made for accumulated sick leave when an employee retires or
separates from Postal Service employment.

513.82 Retirement

513.821 Credit for Sick Leave

Provisions of the Civil Service Retirement Act provide for the granting of
credit for unused sick leave in calculating retirement or survivor annuity at the
time of the employee’s retirement or death (see 562.4). Each 8 hours of sick
leave represents 1 day of retirement credit. Unused sick leave days are
converted to calendar time retirement credit, based on a 260-day workyear
(260 days x 8 hours = 2,080 hours). There are no provisions for credit of sick
leave upon retirement for employees under the Federal Employees
Retirement System (FERS) program except for those employees who
formerly were in the Civil Service Retirement System (CSRS) and transferred
to FERS. Subchapter 580, Federal Employees’ Retirement System (FERS),
provides details for credit of sick leave upon retirement for FERS employees
who formerly were under the CSRS coverage.
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513.822 Disability Retirement

If the OPM has approved an application for disability retirement effective on
expiration of accumulated and accrued leave, or if the employee is being
otherwise separated for physical or mental disability resulting in inability to
perform the work, sick leave is granted at the rate of 8 hours per day, 40
hours per week, or 80 hours per pay period until the employee’s sick leave is
exhausted. Payments may not be made, however, for any hours for which the
employee received salary or leave payments from another federal agency.

513.83 Separation by Death

If an ill employee dies without returning to duty and without making
application for sick leave, the postal official who is in charge of the installation
grants sick leave for the period of illness or disability immediately prior to
death. If the employee was in pay status on the day of death or immediately
prior to death, the employee’s beneficiary is entitled to receive compensation
without charge to leave for the date of death. The latter applies whether or
not employees have leave to their credit.

513.9 Collection for Unearned Sick Leave

Collection for used but unearned sick leave at the time of separation is made
in the same manner as for unearned annual leave (see 512.72).

514 Leave Without Pay

514.1 Definitions

The following definitions apply for the purposes of 514:

a. LWOP is an authorized absence from duty in a nonpay status.

b. LWOP may be granted upon the employee’s request and covers only
those hours that the employee would normally work or for which the
employee would normally be paid.

c. LWOP is different from AWOL (absent without leave), which is a
nonpay status due to a determination that no kind of leave can be
granted either because (1) the employee did not obtain advance
authorization or (2) the employee’s request for leave was denied.

514.2 Policy

514.21 Restriction

LWOP in excess of 2 years is not approved unless specifically provided for in
postal policy or regulations.

514.22 Administrative Discretion

Each request for LWOP is examined closely, and a decision is made based
on the needs of the employee, the needs of the Postal Service, and the cost
to the Postal Service. The granting of LWOP is a matter of administrative
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discretion and is not granted on the employee’s demand except as provided
in collective bargaining agreements or as follows:

a. A disabled veteran is entitled to LWOP, if necessary, for medical
treatment.

b. A Reservist or a National Guardsman is entitled to LWOP, if necessary,
to perform military training duties under the Uniformed Services
Employment and Reemployment Rights Act of 1994 (USERRA), Public
Law 103-353.

c. An employee who requests and is entitled to time off under 515,
Absence for Family Care or Serious Health Condition of Employee,
must be allowed up to a total of 12 workweeks of absence within a
Postal Service leave year for one or more reasons listed in 515.41.

514.23 Condition

In granting approval for extended LWOP, the granting official should have
reasonable expectation that the employee will return at the end of the
approved period.

514.24 Leave Credit Adjustment

Employees who are on LWOP for a period, or periods, totaling 80 hours
(normal number of workhours in 1 pay period) during a leave year have their
leave credits reduced by the amount of leave earned in 1 pay period.

Exception:  Employees who (1) are in leave category 6, (2) are not on
LWOP for the entire year, and (3) whose accumulated LWOP reaches 80
hours in the last pay period in a leave year have their leave balance reduced
by only 6 hours, even if they earn 10 hours during that pay period (see
512.3). Also, no adjustment is made to the leave computation date for
periods of LWOP taken for active military service or while absent due to an
illness or injury approved by OWCP.

514.25 Other Employment

LWOP is not granted for the purpose of enabling an employee to “try out” or
to accept other employment.

514.3 Authority to Approve

514.31 Installation Head

Installation heads may approve requests for LWOP that are not in excess of
1 year.

514.32 District Managers

District managers may approve requests for LWOP that are not in excess of
2 years.

514.4 Acceptable Reasons and Instructions

See Exhibit 514.4 for acceptable reasons and instructions for LWOP.
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Exhibit 514.4 (p. 1)
Acceptable Reasons and Instructions for LWOP

Acceptable Reasons
for LWOP Instructions

a. Personal reasons. LWOP may be granted to cover the absence.

b. Employee has no leave to
cover vacation during
choice vacation period.

LWOP may be granted to cover the absence.

c. Full-time attendance at a
college or university.

(1) Restricted to full-time employee.

(2) An official transcript of courses taken must be submitted to the installation head.

d. Personal illness or injury
(also see 515).

(1) LWOP may be granted after accumulated accrued sick and annual leave have been
exhausted; except that during a pay period in which, due to personal injury or illness, no
work is performed, an employee may utilize annual and/or sick leave in conjunction with
LWOP, subject to approval of the leave in accordance with normal leave approval
procedures.

(2) A medical document from the attending physician or practitioner must be obtained before
approval, the same as for sick leave.

(3) Applications for LWOP to cover a period in excess of 30 days in any 1 year in cases of
illness or injury are reviewed and acted upon by the installation head.

(4) An employee normally will not be separated from the service because of absence due to
personal illness or injury for a period of less than 1 year (also see 568). An employee may
be separated if required to be absent for more than 1 year unless there is cause to expect
recovery and return within a reasonable time after the end of 1 year in LWOP status.

(5) The separation of an employee after 1 year of continued absence with or without pay does
not prevent an eligible employee from filing an application for retirement (also see 568).

e. Injury in line of duty. (1) Supervisors must advise employees of their right to file an application for FECA benefits as
a result of illness or injury that is suffered in the line of duty. (See instructions on CA-1 and
CA-2a for traumatic injuries and CA-2 for occupational illnesses and diseases.)

(2) In traumatic injury cases, an employee is entitled to a maximum of 45 calendar days of
continuation of pay (COP) without charge to leave if written notice of injury is filed within 30
days of injury. The period of COP begins at the start of the employee’s first full tour of duty
thereafter, or the first day following the disability, whichever occurs sooner. The period
during which 45 days of COP may be claimed must begin within 90 days of the occurrence
of the injury but may end after 90 days from the occurrence. If, after returning to work
subsequent to an apparent recovery from a traumatic injury, an employee is again absent
from work as a result of the original traumatic injury, the employee may use any remaining
COP time left up to the 45-day limit. However, the remaining COP time must be used within
90 days of the date the employee first returns to work following the initial traumatic injury.

(3) An employee may choose sick or annual leave in lieu of COP; however, this leave may be
retroactively converted to COP provided a request is made within 1 year of the date the
leave was used or the date of the claim approval, whichever is later.

(4) Before being placed on LWOP, an employee may choose to use annual or sick leave until it
is exhausted. Leave is earned during that part of a pay period in which the employee is in
pay status.

(5) On favorable adjudication of a claim by the Office of Workers’ Compensation Programs
(OWCP), LWOP may be substituted for a period of sick and/or annual leave so that the
employee may accept disability compensation for the period of absence.

(6) On favorable adjudication of a claim by OWCP, current employees may be permitted to buy
back the leave that they used while awaiting adjudication (see 545.73b(6)). If the injury is a
traumatic injury, only leave used after the end of the 45-day COP period may be bought
back. OWCP does not restrict the amount of leave hours an employee may buy back.
However, Postal Service regulations do not permit employees to carry-over into the next
leave year more than the allowable maximum number of hours of annual leave (see
512.12). When an employee buys back annual leave in the previous year in an amount that
exceeds the applicable maximum carry-over, such excess will be automatically forfeited.
For every 80 hours of leave bought back and changed to LWOP, both annual and sick leave
must be adjusted by the amount earned in a pay period.
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Exhibit 514.4 (p. 2)
Acceptable Reasons and Instructions for LWOP

Acceptable Reasons
for LWOP Instructions

f. Family care (see 515). An eligible employee may request and must be allowed up to a total of 12 workweeks of
absence during a Postal Service leave year for one or more reasons listed in 515.41.

g. Military duty for scheduled
drills or for periods of
training.

An employee enlisted under the Reserve Forces Act of 1955 who has completed the initial
period of active duty training of not less than 3 months or more than 6 months may be granted
LWOP for scheduled drills or periods of training.

h. Military duty for any
purpose, training or
otherwise.

Eligible members of the National Guard or reserve components of the Armed Forces who are
ordered to active duty for training or for any other purposes, for a specified period of time not to
exceed 1 year, but in excess of the total time allowable under military leave and annual leave
are granted LWOP.

i. Employee elected to
devote full-time service as
a national president to an
organization of supervisory
or other managerial
personnel (see 416.3).

(1) LWOP normally does not exceed 2 consecutive years coinciding with the elected term of
office.

(2) The employee requests in writing, through the appropriate management structure, that the
vice president of Labor Relations grant the employee LWOP during tenure of presidency for
the purpose of serving as resident president of an employee organization in Washington,
D.C., in a full-time capacity.

(3) If LWOP is granted, the employee continues to be eligible for appropriate fringe benefits
during that period.

(4) The vice president of Labor Relations reserves the right to deny the request for LWOP if it is
determined that the position must be filled on a permanent basis, unencumbered by an
individual on prolonged leave.

j. Union business. See applicable provisions of current collective bargaining agreement.

k. Postmaster elected as an
organization officer, other
than the president.

An employee holding a national office in one of the postmaster organizations must use annual
leave or LWOP for absences to conduct business for the organization.
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514.5 Forms Required

514.51 Form 3971

A request for LWOP is submitted by the employee on Form 3971, Request for
or Notification of Absence. If the request for leave indicates that the LWOP
will extend over 30 days, a written justification and statement of reason for
the desired absence is required.

514.52 Form 50

Form 50, Notification of Personnel Action, is prepared when LWOP is in
excess of 30 days (see Handbook EL-301, Guidelines for Processing
Personnel Actions).

515 Absence for Family Care or Serious Health
Condition of Employee

515.1 Purpose

Section 515 provides policies to comply with the Family and Medical Leave
Act of 1993 (FMLA). Nothing in this section is intended to limit employees’
rights or benefits available under other current policies (see 511, 512, 513,
514) or collective bargaining agreements. Likewise, nothing increases the
amount of paid leave beyond what is provided for under current leave policies
or in any collective bargaining agreement. The conditions for authorizing the
use of annual leave, sick leave, or LWOP are modified only to the extent
described in this section.

515.2 Definitions

The following definitions apply for the purposes of 515:

a. Son or daughter — biological, adopted, or foster child, stepchild, legal
ward, or child who stands in the position of a son or daughter to the
employee, who is under 18 years of age or who is 18 or older and
incapable of self-care because of mental or physical disability.

b. Parent — biological parent or individual who stood in that position to the
employee when the employee was a child.

c. Spouse — husband or wife.

d. Serious health condition — illness, injury, impairment, or physical or
mental condition that involves any of the following:

(1) Hospital care — inpatient care (i.e., an overnight stay) in a
hospital or residential medical care facility, including any period of
incapacity or subsequent treatment in connection with or
subsequent to such inpatient care.

(2) Absence plus treatment — a period of incapacity of more than 3
consecutive calendar days (including any subsequent treatment
or period of incapacity relating to the same condition) that also
involves either one of the following:

(a) Treatment two or more times by a health care provider.
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(b) Treatment by a health care provider on at least one
occasion that results in a regimen of continuing treatment
under the supervision of the health care provider.

(3) Pregnancy — any period of incapacity due to pregnancy or for
prenatal care.

(4) Chronic condition requiring treatments — a chronic condition that
meets all of the three following conditions:

(a) Requires periodic visits for treatment by a health care
provider or by a nurse or physician’s assistant under direct
supervision of a health care provider.

(b) Continues over an extended period of time (including
recurring episodes of a single underlying condition).

(c) May cause episodic, rather than a continuing period of,
incapacity. Examples of such conditions include diabetes,
asthma, and epilepsy.

(5) Permanent or long-term condition requiring supervision — a
period of incapacity that is permanent or long-term due to a
condition for which treatment may not be effective. The employee
or family member must be under the continuing supervision of,
but need not be receiving active treatment by, a health care
provider. Examples of such conditions include Alzheimer’s, a
severe stroke, and the terminal stages of a disease.

(6) Condition requiring multiple treatments (nonchronic condition) —
any period of absence to receive multiple treatments (including
any period of recovery therefrom) by a health care provider or by
a provider of health care services under orders of, or on referral
by, a health care provider, either for restorative surgery after an
accident or other injury, or for a condition that would likely result
in a period of incapacity of more than 3 consecutive calendar
days in the absence of medical intervention or treatment.
Examples of such conditions include cancer (which may require
chemotherapy, radiation, etc.), severe arthritis (which may require
physical therapy), and kidney disease (which may require
dialysis).

Note:  Cosmetic treatments (such as most treatments for orthodontia or
acne) are not “serious health conditions” unless complications occur.
Restorative dental surgery after an accident or removal of cancerous
growths is a serious health condition provided all the other conditions
are met. Allergies, mental illness resulting from stress, and treatments
for substance abuse are protected only if all the conditions are met.
Routine preventative physical examinations are excluded. Also
excluded as a regimen of continuing treatments are treatments that
involve only over-the-counter medicine or activities such as bed rest
that can be initiated without a visit to a health care provider.

e. Health care provider — doctor of medicine or osteopathy; Christian
Science practitioner listed with the First Church of Christ, Scientist, in
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Boston, MA; physician; or other attending practitioner who is performing
within the scope of his or her practice.

515.3 Eligibility

For an absence to be covered by the FMLA, the employee must have been
employed by the Postal Service for an accumulated total of 12 months and
must have worked a minimum of 1,250 hours during the 12-month period
before the date leave begins.

515.4 Leave Requirements

515.41 Conditions

Eligible employees must be allowed an total of up to 12 workweeks of leave
within a Postal Service leave year for one or more of the following:

a. Because of the birth of a son or daughter of the employee and in order
to care for such son or daughter. Entitlement to be absent for this
condition expires 1 year after the birth.

b. Because of the placement of a son or daughter with the employee for
adoption or foster care. Entitlement to be absent for this condition
expires 1 year after the placement.

c. In order to care for the spouse, son, daughter, or parent of the
employee if the spouse, son, daughter, or parent has a serious health
condition.

d. Because of a serious health condition that makes the employee unable
to perform the functions of the employee’s position.

515.42 Leave Type

Absences that qualify as FMLA leave may be charged as annual leave, sick
leave, continuation of pay, or leave without pay, or a combination of these.
Leave is charged consistent with current leave policies and applicable
collective bargaining agreements.

515.43 Authorized Hours

Eligible employees are entitled to 12 workweeks per leave year of
FMLA-protected absences. This amount is twelve times the hours normally,
or regularly, scheduled in the employee’s workweek. Occasional or sporadic
overtime hours are excluded. Thus:

a. Full-time employees who normally work 40 hours per week are entitled
to up to 480 hours of FMLA-covered absences within a leave year.

b. Part-time employees who have regular weekly schedules are entitled to
12 times the number of hours normally scheduled in their workweek.
For example, a part-time employee with a normal schedule of 30 hours
a week is entitled to 360 hours (12 weeks times 30 hours).

c. Part-time employees who do not have normal weekly schedules are
entitled to the total number of hours worked in the previous 12 weeks,
not including occasional or sporadic overtime hours.
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Absences in addition to the 12 workweeks of FMLA leave may be granted in
accordance with other leave policies or collective bargaining agreements
(see 511, 512, 513, 514).

515.5 Documentation

515.51 General

An employee must provide a supervisor a Form 3971, Request for or
Notification of Absence, together with documentation supporting the request,
at least 30 days before the absence if the need for the leave is foreseeable. If
30 days notice is not practicable, the employee must give notice as soon as
practicable. Ordinarily the employee should give at least verbal notification
within 1 or 2 business days of the time the need for leave becomes known. A
copy of the completed Form 3971 is returned to the employee along with a
copy of Publication 71, which details the specific expectations and obligations
and the consequences of a failure to meet these obligations.

Additional documentation may be requested of the employee, and this must
be provided within 15 days or as soon as practicable considering the
particular facts and circumstances.

During an absence, the employee must keep his or her supervisor informed
of intentions to return to work and of status changes that could affect his or
her ability to return to work. Failure to provide documentation can result in the
denial of FMLA protection.

515.52 New Son or Daughter

An employee requesting time off because of the birth of the employee’s son
or daughter and to care for the son or daughter, or because of the placement
of a son or daughter with the employee for adoption or foster care, may be
required to substantiate the relationship and provide the birth or placement
date.

515.53 Care of Others for Medical Reasons

An employee requesting time off to care for a spouse, parent, son, or
daughter who has a serious health condition may be required to substantiate
the relationship and to provide documentation from the health care provider
stating the date the serious health condition began, probable duration of the
illness, appropriate medical facts, nature of the need to care for, and when
the employee will be needed to provide such care or psychological support.

The medical certification provision that an employee is “needed to care for” a
family member encompasses both physical and psychological care. It
includes situations where, for example, because of a serious health condition,
the family member is unable to care for his or her own basic medical,
hygienic, or nutritional needs or safety, or is unable to transport him- or
herself to the doctor, etc. The term also includes providing psychological
comfort and reassurance that would be beneficial to a child, spouse, or
parent with a serious health condition who is receiving inpatient or home
care.
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515.54 Additional Medical Opinions

A second medical opinion by a health care provider who is designated and
paid for by the Postal Service may be required. A health care provider
selected for the second opinion may not be employed by the Postal Service
on a regular basis. In case of a difference between the original and second
opinion, a third opinion by a health care provider may be required. The third
health care provider is jointly designated or approved by management and
the employee, and the third opinion is final. The Postal Service pays the
health care provider for the third opinion. Recertifications of a medical
condition, for which the employee bears the cost, may also be required. Such
medical opinions are obtained off the clock.

515.55 Employee Incapacitation

An employee requesting time off that is covered by FMLA because of his or
her own incapacitation must satisfy the documentation requirements for sick
leave in 513.31 through 513.38 or for LWOP in 514.4. If medical opinions are
required in addition to initial documentation, they are administered as
described in 515.54.

515.56 Return to Work After Employee Incapacitation

To return to work from an FMLA-covered absence because of their own
incapacitation, employees must provide certification from their health care
provider that they are able to perform the essential functions of their positions
with or without limitations. Limitations described are accommodated when
practical. In addition, bargaining unit employees must comply with collective
bargaining agreements, which include Postal Service policies in 865
(summarized in section VI of Publication 71), 513.37, and other handbooks
and manuals.

515.6 Intermittent Leave or Reduced Schedule

515.61 New Son or Daughter

Absences requested because of the birth and subsequent care of the
employee’s newborn son or daughter or because of the placement of a son
or daughter with the employee for adoption or foster care may be taken on an
intermittent basis or reduced work schedule only if the request for such
intermittent leave or schedule modification is approved by the supervisor.
Eligibility for this leave expires 1 year after the birth or placement. Approval is
based on employee need, Postal Service need, and costs to the Postal
Service.

515.62 Care of Others for Medical Reasons or Employee Incapacitation

Absences requested to care for a spouse, son, daughter, or parent with a
serious health condition or due to the employee’s own health condition may
be taken on an intermittent basis or by establishing a reduced work schedule
when medically necessary.
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515.63 Temporary Change in Duty Assignment

If an employee requests intermittent leave or a reduced work schedule, the
Postal Service may assign the employee, with equivalent pay and benefits,
temporarily to the duties of another position consistent with applicable
collective bargaining agreements and regulations if such an assignment
better accommodates the recurring periods of absence.

515.64 Fair Labor Standards Act Status

An employee exempt from the Fair Labor Standards Act (FLSA) normally
may not take leave in less than 1-day increments. However, leave taken for
an FMLA-covered reason on an intermittent basis or by temporarily
establishing a reduced work schedule can be taken in less than 1-day
increments without affecting the employee’s FLSA-exempt status.

515.7 Return to Position

Employees whose absence is covered by the FMLA are normally entitled to
return to the positions they held when the absence began, or to equivalent
positions with equivalent pay, benefits, working conditions, and other terms of
employment if they are able to perform the essential functions of the
positions. Returning employees are not entitled to any right, benefit, or
position to which they would not have been entitled had they not been
absent, or to intangible, unmeasurable aspects of the job such as the
perceived loss of potential for future promotional opportunities. If an
employee was hired for a specific term or only to perform work on a discrete
project, then there is no further reinstatement obligation under this section if
the employment term or project is over and the employment would not have
otherwise continued.

515.8 Benefits

All benefits accrue to employees during an FMLA absence pursuant to the
applicable provision of the ELM.

515.9 Family Leave Poster

All postal facilities, including stations and branches, are required to
conspicuously display WH Publication 1420, Your Rights Under the Family
and Medical Leave Act of 1993. It must be posted, and remain posted, on
bulletin boards where it can be seen readily by employees and applicants for
employment.

516 Absences for Court-Related Service

516.1 General

516.11 Determining Nature of Court-Related Service

Installation heads ascertain the exact nature of court service and determine if
the employee (a) is entitled to paid court leave, (b) must take annual leave or
LWOP, or (c) is to serve in an official duty status. If a summons to witness
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utter Ruling: May It. 199s (FMLA-6 1) 

This is in response to your letter requesting an interpretation of Lhe 
Family and Medical Leave Act of 1993 (FMLA) regaading substitution of 
an employee's actntcd paid leave for unpaid FMLA leave. Specifically. 
one of your members has been told by h i t  ernpioyer that he must 
substitute vacation leave that he would otherwrse not yet be entitled to 
use for part of his FMLA leave. Under the employer's vacauon leave 
plan. an employee who has worked 800 hours in the current vacation year 
earns paid vacation that may not be used until the next vacation ye=. 

Scctron SOtCdX2) of FMLA (29 U.S.C. 2612<d)<2)) provides 
genmlly that an employee may elect or an anpioyer  may rcquirc the 
employee. to subsutute cenain of the actrued paid vacation leave, 
personal leave. famiiy Iwve. or sick or medical leave of the employes for 
the unpaid leave provided under the A c t  The legishive history indicates 
that the purpose of this section was "to provide that mined paid leave 
which has accrued but has not yet been taktrr. may be substituted for the 
unpaid leave under this act in order to mitigate the finmciai impact of 
wage lots due to family and temporary medical lenves." OIouse Rcpon 
103-8, Feb. 2. 1993. p- 38.) The Department interprcu these provisions to 
mean that the employee has both tamed the leave and is able to use that 
leave during the FMLA leave period. Corucquently. in the panicuiar 
situauon that you describe. the employer could not require the employee 
to substitute leave that is not y a  available to the tmpioyce to use under 
the t v m s  of the  empioyer's lwvc plan. 

advoncrng pard leave to an employee nor an cmpioyce from volunt;ully 
acceptrng such leave dunng an FMLA absence. Section 403 of FMLA 
(29 U.S.C. 2653) specifically states that "{n]oching in this Act or any 
amendment made by this Act shdl be construed to discourage ernployerr 
from adopting or rezarnrng leave policies more generous than any policies 
that comply with the tequircmcnu under chit Act or any amendment 
mabe by this Act-" 

This above is intended as gened guidance only and assumes thm no 
orher compliance questions are at issue. Please contacz this office directty 
shoutd the above not fully address your concerns. 

The foregoing would neither prevent an employer from voluntarxly 

I s /  Daniel f. Sweoncy 
Deputy Assistant 
Administrator 



\- 

m. William B u r r u r  
exrcutivr Vier Prrridrnt 
Amrricm Portal Workrrr Union, 

1300 L strrrt, I.W. 
Warhiagton, DC 2000f -4128  

D e a r  Bill: 

I war  glad to rrr +hat tho ApwLt publirhrd a urrr-Friradly 
bookllrt to help a8playrrr uadrtstrnd fh r f r  rfgher mad*obli- 
grtionr uadrr + h i m  lrv. I ft'r bportuat that -1oyrrr 
rrcrivr suppoe and conridrrrt+on whon confrontod w i t h  prrrring 
frnrily hralfh oblfqrtioor 01 rrr4.our i1lnc.rrc.r. 

W i t h  rrgud to tho qurrtionr rrgudinq w h i c h  you u a d  
C o r i n r  Rodrigurr dircuirod, OUT rrmponrrr 

Qurrtfonr Do -loyrrr rotria tbr nO-lryOff pto+rction v h m a  
FMLA intrrruptr tho 20 pay prriaels w o t k o d  prr y o u  durhg +ho 
s i x  y o u  prriod of coatiauour rorrrfcr? 

M r w r r :  YII. Howrvrr, rincr tho mueian. .s  tfnu o f f  i r  12 
w e r k r  or 6 pay prriodr p o t  Lrrvo y m r r ,  lor- of +he no-layoff 
prots t ioa  would norrrrrlly bo Z o r  othrr rraroar. Tho only t i x m  
PWLA would intrrrupt thr y r u s  rrquixad for pro+-fioa i s  ia 
carer whrrr  more t h m  12 w r r k r  of during t w o  diffrrrat 
"leave" y r u a  rrrulf i n  ~oorr than 6 pay prriodr of rbrracr 
during an individual ~ l o y r r ' r  "anniversary" yrrr. In thrrr 
rarr carrr tho no-layoff prot-tJ;oaa -r+ nunually bm rrrtorod. 
This i s  rccoorplishrd by rrnding I m e m e r m d u  to tho B~lLnarrpoLir 
Informrtiorr S e ~ i c r  Centrr. 

Q u m r t i o n :  D o e r  OWCP md nilitrry L o m v r  count towards tho 1150 
work hour criteria for eligFbilAty for -3 

hours of r r rv ic r  i s  d m t r r m i n r d  according to tho prLtrciglr- 

established under the Fair Labor  Standards A c t  (PLSA) for 
determining cornpansable hours of work. 
do not qualify as work undrr theso priacipla8. 

If we can ansvar any othmr questions, plarra contact Cotinm at 
(202) 268-3823. 

S incarely , 

AFL-CIO 

.. 

Answer: No. Whrthrr an omployoo has w o r k d  tho drrirnUnr 1240 

OWCP and Wilitaiy Lrave 

Sherry&. c o l i  
Manager 
Contract A d d n i s t r a t i o n  (NALC/NRLCA) 
L a b o r  Relations 
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February 22, 1996 

Mr. Wdliam Bunus 
Exearwe vich President 
American Posblworkcn 
Union, ARC10 

1300 L S W  NW 
Washiington, OC 200054128 

. 

This will Sewe to fumer respond to your comspondence dated January 23 and bHoW up to your 
teltcon with Oonna Gill on F e w  13 regafdihg the S i  Leave for Dependent Care MOU. 
There is no dispute that this provision a&ws employees b use up to 80 horn of earned sick 
leave to care for family membtn. Then is no requirement !hat employees use sick &a to 
cover such absences. It is incumbat upon the employee to submit a request for sick kave when 
hdshe wants to k psid sick leave to cover such 
employee to use sick kave undu such circumstances. 

The parries do not n q u h  me - 

! hope fhis satisfactorily addresses your concerns. 

Manager 
ConmZAJministation APWUNPMHU 
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Mr. William Bums 
American Postal Workers 

Union, AFL-CIO 
1300 L Street NW 
Washington, DC 200054 128 

Dear Mr. Bums: 

This is in response to your February 5 and February 9 correspondence concerning 
the Family and Medical Leave Act (FMLA) and clarification of the following issues: 

7 )  Employees are not required to submit documentation for each absence related to 
a chronic condition if (a) the original documentation gives an estimata of the 
probable number of and the interval between episodes of incapacity. (b) the 
circumstances are unchanged. and (c) the supervisor does not have information *at 
a s t s  doubt upon the employee's stated reason for the absence. The parties at this 
level are not in disoute on this issue. We suggest that you refer any spcciric 
problems to the ical offices for resolution. 

2) Management should not disallow or delay an employee's taking FMLA leave. 
pending requests for sick or annual leave, if the employee gives timely verbal or 
other notice. 

Under FMLA. if an employee does not choose to substitute paid leave for FMLA 
unpaid leave. management may requim the ornployeo to substitute accrued paid 
leave. This must be noted on the PS Form 3971 and a copy returned to the 
employee or the employee may be notifled by a written notice. However, written 
notice does not have to be  provided on each Separate occasion as long as notice is 
provided to the employee no less often than the first time in each six-month period 
that an employee gives notice of the need for FMLA leave. 

With resped to LWOP, management has the discretion to approve or disapprove 
LWOP and that decision is made based on the needs of the employee, the needs of 
the Postal Service, and the cost to the Postal Service. There is no requimment that 
the employee exhaust paid leave before the approval of LWOP nor can LWOP be 
denied in cases where an employee has exhausted all paid leave but is entitled to 
FMLA unpaid leave. 

Should you have any further questions concerning these issuer. you may Call  
Corincr Rodriguez at (202) 268-3823. 

Sincerely , 

Manager 
C ontrad Administration (APVVWN PMHU) 
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September 12, 1996 
I, 

Mr. William Burrus 
Executive Vice President 
American Postal Workers 

Union, AFL-Cf0 
1300 L Street. NW 
Washington, DC 2000541 28 

Dear Bill: 

This is in response to your July 30 correspondence concerning a system to address 
disputes arising out of the Family and Medical Le8ve A d  and the Privacy Act. After 
our last discussion. we agreed to send you a Written summary of our understanding 
regarding your conc8ms. 

You indicated that there is a problem in the field with managers who insist on 
retention and review of records containing a prognosis or diagnosis. The National 
Medial Director for the Postal Sewicrs. Dr. David Raid. 111. addressed the documen- 
tation requirements for approval of leave in a mornonndurn dated June 22. 199s. As 
noted by Dr. Reid, medical information received by an employee's supervisor that 
provides a diagnosis and a mediul prognosis must be forwardad to the health unit or 
office of the contrad medical provider and tr8ated as a 'restkted medical record" 
under Section 214.3 of Handbook Et-806. This application is consistent with the 
documentation requirements under the FMM. Therefore. Zo address your conctms 
we can reissue the memorandum and review Specific complaints on a case by case 
basis. 

I 

In response to your questions regarding those issues needing agreement or  dis- 
agreement as to the basic principle. we submit the following as our understanding of 
our final discussion: 

Issue: Whether or not S U p c ~ i S O r t / p O S t ~ a S t 8 ~ / ~ a n a g c n  may maintain files 
containing medical records including prognosis or diagnosis. 

Answer: Management may maintain WH380. union FMLA forms, or other 
certifications from health care providers that do not contam restnctcd medical 
information. Documents containing diagnOSlS or prognosis must be returned 
to the employee. destroyed, or forwarded to the medical unit. 

Should you have any further questions concernq these  issues, you may call 
Ccrine Rodngucz at (202) 268-3823. 

Sincerely, 

Manager 
Contract Administration (APWU/NPMHU) 
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Dear Bin: 
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c 

January 5 ,  1996 

Mr. William 8Ums 
Exewlive V i  Pnsidrnt 
AmcricZnP0st;i lW~ 

Union, AFLCIO 
1300 L stncf NW 
W ~ ~ ~ O c  200054128 

if you have any questions nganlig this matter, please contad tbnm Gin of my SMI at 
268.2373. 
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American Postal Workers Union, AFL-CJO 
I300 L S t m u  ~ v l l  uhrrwrgton. OC 20005 

Dear Tony: 

a-e- 
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Thank you for your attention to tbu umtter. 

ExecutiM Vice President 
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American Postal Workers Union, AFL-CIO 
130C L Streer %V Wamvlgtan. OC 20005 

ApnI 4, 1995 

72ank you for your atremion 10 thir m r .  

" -  
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March 29,  1995 

Hr. William Butrus 
Executive Vice President 
Anmricaa Postal WOrk8rS Union, APL-CIO 
1300 t Street, NW 
Washington, DC 20005-4128 

This is in response to your March 13 correspondence regasding a 
letter o f  wurning which included a Fami ly  Medical Leave A c t  
(FMLA) qualifying incident as part o f  the disciplinary action. 

The investigation indicates that the supervisor was informed of 
the pregnancy on -8 date +he employee went into the hospital. 
Re requested documentation which was never provided by the 

FMLA qualifying. 

However, it’s my understanding that he w i l l  not use this period 
as a basis for discipline. Additionally, he w i l l  take steps to 
assure that employees are aware of their responsibility to 
disclose the cause of absence in order to gain the protection of 
the FHLA and he w i l l  furnish employees with written notice of 
their rights and obligations under the act, and any medical 
documentation which may be required. 

CL 

employee and he subsequently fai led to designate the leave as - 

If you have any questions or need any other information, please 
cal l  me at (202) 268-3823. Thank you for your assistance in this 
matter. 

Sincerely, 

& A g +  Corrne . Rodriguez I 

Labor Relations-Specialist 
Contract Administration (NALCINRLCA) 
Labor Relations 
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Mr. William B u r m a s  
Execative Vice President 
American Postal Workers Union, 

1300 L Street ,  N.W. 
Washhgton, DC 20005-1328 

D e a r  Bill: 

AFL-CIO 

T h i s  is in respoase to your April 20 h& reqadbg  t h e  
eligibillity of postal emp1oy.r~ to  use larva donated urrder the 
Leave Sharing Program fot absonc8s ruthoxized under t h e  F d l y  
a d  Hedical Leave A c t .  

m l o y e e s  who suffer serious personal health conditions and 
who a r e  eligible for covurqe u n d u  t&o F d y  and Medical 
Leave Act  may participate kr the krvm S h r t k r g  Program (m).  
Hovever, eligibility is not  aUtamtiC ia that fhr -loye* 
must qualify under the currant provisiorrs of the UP. ?or 
-18, donated laavo wuld not bo available to mnployees vho 
may qualify for FMLA before they exhaust t h a k  earrrod/unused 
sick a d  annual leave b d m c e s  and a c c e a t e  80 hours or more 
of leave vithout pay due to the sorious h e l l t h  c o n d i t l  9 on. 
Also, an q l o y e e  may be eligible for cwara98 Pndu PKU hut 
may be excluded from the LSP because h d s h e  is a noncaretI 
crnployee . 
T h i s  is certainly coasisteat with d s t i n g  leave policies  and 
with OUI viewpoint that employees nead oux suppofc and con- 
sidexation when confronted v i t h  scrious ilherses. 12 you 
have any f-=hcr questiona, please contact Corine T. R c d - i p e z  
at (202) 268-3823. 

~ 

Manager 

L a b o r  Relations 
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Mr. W i l l i a m  B u r r u s  
Executive Vice President 
American Postal Wotkrrs 
Union, AFL-CIO 

Washington. DC 30005-dl28 

Dear Bill: 

This letter is in further response to your correspondenc; of  
February 7 conc8naing Chr nature o f  mmdical documentation 
needed by suprrvirors f o  approvr leave. 

The enclosrd memorandum from Dr. David IS. Reid, X I I .  Nation+ 
Medical Dirrctor for the Postal Servfcm, s e ~ o s  to distanguash 
between a dLagno8ir or medical proqnomis, uad d c r l  frets,  
as they relate to Section 513.36 of  tho Icoployaa &ad &bor 
Relations Xanual (EM). It is intrndmd to cleu up may 
confusion which may rxfst in the field. 

As noted by Or. R e i d *  mrdicrl infornution w h i c h  contains (L 
diagnosrs and a medical prOgnOSiS constitutes a restricted 
medical record as defined in Section 214.3 o f  Handbook ZL-806. 

Dr. Reid observer that restricted medical r 8 C O r d S  arm not 
necessary to support a request for approved leavr when 
required by Sectaon 513.36 of t h j  (ELM):  :A hrrLth care 
provider can provada an explanrtaon o f  rnedrcal factr 
sufficiant to indicate teat an erpployme is, or  will be, 
incapacitated for duty wrthout grving a specific diagnosis or 
medical prognosis. *' 

It is additionally the Postal SeNice*s position that this 
application is consistant w i t h  the documentation raquirrnunts 
attendant to a request for leave under thr ?amily and nrdical 

1300 L Street, NOW- 

LIIaVr Act (FMLA) 

If  you have any questions on the foregoing, please contact 
Ch8rles Baker of my staff a t  (202)  268-3842. 

Sincerely, 

Contract  Administration APWU/NPHHU 

Enclosure 
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MANAGERS, HUMAN RESOURCES (ALL AReAs) 
m R S ,  ELMAN RESOURCES (ALL DISTRICTS) 
SENIOR AREA H E O I C U  DIRECTORS 

SUBJECT: Documentation R a q r t k s l l l . n t S  

It has recently cume t o  my at tent ion t h a t  there is I- 
confusion in the field concerning the substaace of medical . 
in fomat ion  needed by a supemisor to approve leave pursuant 
t o  Section 513.36 of the Employee and Labor Relationa -. 
The following restates tbe Postal Stirnice's posit ion,  

when employees ara required to subait  medical documentation to 
ruppott a request f o r  approved leave, such docPouatation 
should b8 furnished by -8 uPplpee's 8t+urbh 
other attending practi t ioner,  w t t h  
nature of the employee' s illncrr or anjusy ruff ieient to 
indicate that the employee was o r  w i l l  b. unable to parttorn 
h i s  or her normal dut ies  during the period of absence. 
~ o m m l l y ,  statements such as 'under my care. o r  "received 
treatment' arc not acceptable evidence of incawci ta t ion ,  

In order t o  return t o  duty when medical documentatiaa is 
required, an employee must submit to +ha supervisor 
information from the appropriate medical source which 
includes : 

1. 

2. 

p h y s i c h a  o r  
explaaa t! oa of t h  

midence of incapacitation f a r  the period o f  abrarrce. 
evidence of tho ab i l i t y  t o  r e tu rn  to duty with o r  
without limitations. 

Medical information which includes a diagnosis aad a medical 
prognosis is not necessary t o  approve leave. A health care 
provider can provide an explanation o f  medical facts 
sufficient to indieat8 that an employee is, o r  W i l l  be, 
incapacitated fo r  duty w i t h o u t  giving a Specific dia osfs or 
medical prognosis. 
employee's supernisor that provides a diagnosis and a medical 
prognosis, it must be forwarded t o  the health u n i t  o r  of f ice  
of the contract medical provider and t r ea t ed  a3 a 'restricted 
medical record" under Section 214.3 of Bandbook EL-806. 

If medical documentatLon is rcce s" ved by an 
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Hr. W i l l i i u n  Burns 
executive Vice President 
American Postal Workers union, 

1300 L Street, N.W. 
Washingtorrr DC 2000s-4128 

A n - C I O  

Dear Bill: 

This is in response to Your: March 9 correspondence concerning 
the need for uniform r:csponses to F&ly and Medical Leave Act  
( ~ m )  questions. Enclosd for your review it Attachment 1, 
the responses v t  prtpard f0t YOU= question!, as well as 
Attachment Z r  additional questions and answers which have 
arisen since o w  last meeting. 

The responses represent our b e s t  efforts to provide guidance 
and i n f o m a t i o n  to a l l  our emproyeerr so that vorkplace 
relationships are not disso lved while workers attend to 
pressing f d y  health obligations or the ir  own serious 
i l l n e s s .  
if you vould la8 t o  diSCUS8 thcnr, please car1 C a r h a  T. 
R&iquez of Staff at (202)  268-3823. 

If you haw r ~ y  questions concerning ous answers or 

f appreciate  your help and cooperation i n  this matter. 

Manager 
Contract Administration (SALC/NRLCA) 
Labor Relations 

Enclosures 
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A t t a c h e n t  1 

1 what cer t i f ica t ion  is required f o r  employees requesting 
FMLA because o f  the b i r t h  or  placement of a son or 
daughter and in  order  t o  care for such son o r  daughter 
af ter  b i r t h :  

The required information is: 

a )  That t he  emp1oytc iS the parent. 

b) 
Note: 

Date o f  birth o r  placement of t h i s  son or daughter. 

There are  no specified Optional forms which b e  
supervisor must accept. 
only i f  they are completed with sufficient detail (as  
described in 825.306)* 

Optional forms a r c  acceptable 

2.  1s medical cer t i f ica t ion  required for t h e  birth or 
placement o f  a son o r  daughter? 

No medical cer t i f ica t ion  is required fo r  the placement o r  
t o  care for a son o r  daughter who does not have a ser ious  
health condition. 

82S.302 ( C )  

Medical ce r t i f i ca t ion  is required i f  the mother is 
requesting time off  because o f  the pregnancy. 

825 114 

3 .  Can an employee use intennittent leave or work a reduced 
schedule for the birth o r  placement of  a son or  daughter 
0s t o  care f o r  a newborn son or daughter? 

Yes, but only with the agreement o f  the employer. 

825.203 

-- 

4 .  Can an mployee use intermittent leave o r  work a reduced 
schedule because o f  pregnancy o r  t he  serious health 
condition of a newbora child? 
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-2-  

Yes, when medically necessary due to the mother's 
pregnancy or the newborn 
condition. The employer 
the health care provider 

child's serious health 
may require a certification from 
that such leave is medically 

necessary and the expected duration and 
leave. 

schedule of such 

825.117 

5. Is the employer's approval required f o r  an employee to 
use intermittent leave. o r  work a reduced schedule if the 
employee, spouse, child or parent has a serious health 
condition? 

No, provided proper medical certification has been 
provided. (The employee must attempt to schedule their 
leave so as not to disrupt the employer's operation and 
may be assigned to an alternative position with 
equivalent pay and benefits that better accommodates the 
internittent or reduced leave schedule.) 

825.203 and 825.117 

6. Are employees entitled to FMLA if t h i r  absence is 
required during procedures intended t o  induce pregnancy, 
i.e., in-vitro fertilization and other insemination 
procedures. 

Yes, as certified by the attending physician. 

825.114~ and 825.114 (3) 

7. Is treatment for substance abuse covered as a ser.ious 
health condition? 

Yes, if certified by the medical care provider as a 
serious health condition. 

8 2 5 . 1 1 4  
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8 ,  Is an- employee required to provide medical documentation 
for each absence a f t e r  a medical provider has certified 
that the employee is  receiving continuing treatment? 

No, but the employer may request certification if  there 
is reason to question the appropriateness of the leave or 
its duration. An employer may request recertification of  
medical conditions to suppott leave requests a t  any 
reasonable internalr but not more often than every 30 
days, unless: 

a )  The employee requests an extension of leave. 

b) Circumstances have changed significantly from the 
original request. 

c )  The employer receive3 infomation that casts doubt 
upon the continuing val id i ty  o f  the ccrtif ication. 

d )  The absence is for a different condition or reason. 

825.305(b) and 825.308 

Does the employee have the option of using LWOP in 
conjunction w i t h  annual or sick leave for mu? 9 .  

Yes, subject t o  the approval of the leave in accordance 
with normal leave approval procedures . 
825.208 and Article 10, section 6 

10. C a n  an q l o y t c !  be disciplined or receive othar 
adainistrativc action for absences covered by the FnLcI? 

No. However, if the absence exceeds more than 12 weeks 
as authorized by mu, an employee could be subject to 
disciplinary action or other administrative action. 

.-. 

__ 

8 2 S * 2 2 0 (  C) 
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11. What can an employer do i f  it ques t ions  t h e  adequacy of  a 
medical c e r t i f i c a t i o n ?  

I f  t h e  c e r t i f i c a t i o n  includes t he  requi red  information,  
t h e  employer may requi re  t h e  employee t o  ob ta in  a second 
medical opinion a t  t h e  employer's expense. The second 
health care provider  may not  be employed on a regular 
basis by the  employer. 

825.307 and 825.308 

12. Is advance written notice required f o r  employees' use of 
FMLA? 

Not i n  the case of unexpected emergencies. I n  such 
cases, t h e  employee should provide notice by te lephone,  
te legraph ,  FAX o r  o t h e r  e l e c t r o n i c  means. Addi t iona l  
information must be provided when it can r e a d i l y  be 
accomplished as a p r a c t i c a l  matter. 

825.302 and 825.303 

13 .  Can properly submitted E'MLA r eques t s  be denied because of 
oge ra t iona l  reasons? 

No. I f  t h e  absence is otherwise j u s t i f i e d  under F M U ,  
t he  leave  cannot be denied. (When the  n e c e s s i t y  f o r  
l eave  i s  foreseeable  based on an expected b i r t h  or 
placeaent ,  the employee shal l  provide t h e  employer w i t h  
no t  less than 30 days'  no t i ce  as p r a c t i c a b l e .  I f  t h e  
necess i ty  f o r  l eave  i s  based on planned medical t r e a t s e n t  
t h e  employee s h a l l  make a reasonable  e f f o r t  t o  schedule 
t h e  t reatment  so as  no t  t o  d i s r u p t  unduly t h e  opera t ions  
of t h e  employer and sha l l  provide t h e  employer w i t h  n o t  
less than  30 days not ice ,  as practicable. 

8 2 5 . 1 0 0 ,  825.112, 825.203 and PL 103-3  Sect ion 1 0 2 ( e )  

1 4 .  I f  an employee provides no t i ce  of t h e  need f o r  FMLA 
leave,  what information must t h e  employer provide t o  the  
employee? 

a )  Whether o r  n o t  t h e  leave w i l l  be counted a g a i n s t  t h e  
FMLA ent i t lement  . 
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~ n y  requirements for the employee t o  furnish medical 
certification and the consequences o f  f a i l i n g  to do 
so 

The eaploycc's right to use annual, sick leave, or 
LWOP a 

Any requirement for the eqloyee t o  make health 
benefit payments and the arrangcmurts for making such 
payments . 
~ n y  requirement fo r  the employee t o  p r e s e n t  a 
f itncss-for-duty crrtif icatc to be restored to 
employment. 

The crnployet's r ight  to restotatioa t o  the sane or an 
equivalent job upon return from leave. 

The employee's potential liability f o r  payment o f  
health insurance premiums paid by the employer i f  the 
employee fails t o  return t o  work. 

\ 

825.301 (c )  
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Attachment 2 

Q *  

A. 

Q *  
A. 

Q *  
A. 

Q *  

A. 

Q *  

A.  

FAMILY AND MEDICAL LEAVE (Fx>\ 
PUESTIONS & ANSWERS 

Can an FLSA exempt employee now take leave in less than 
full day increments? 

Only if the time off is due to reasons covered by FMLA. 
Charging an FLSA exempt employee a partial day of leave 
f o r  any other reason is a violation of the Fair Labor 
Standards Act. 

How are the 12 weeks of FMLA tracked? 

By the ieave request fonns (3971) maintained for two 
years. When a leave is requested for a condition 
covered by FMLA, the supervisor writes FMLA in the 
form's remarks section. In most cases it will be pretty 
obvious to the supervisot when an employee is getting 
close to 12 weeks. When questions arise, the supervisor 
may have to review the request foras sukmftted by the 
employee since the start of the leave year. 

Must the employee state the leave is FMLA? 

NO, leave requested f o r  a covered condition is part of 
the 12 workweeks provided by the FYLA p l i c y .  When an 
employee requests leave f o r  a covered ccndition, the 
supervisor should note "FMLA" in the reqcest form's 
remarks section, and give the employee the required 
notice. 

I am having trouble getting a baby sitter on Saturdays 
and need to be off every other Saturday to care for my 5 
month old baby. Can I take family leave every other - 
Saturday f o r  that purpose? 

Leave requested to care for your chile, other than f o r  
medical reasons, may be taken on an inte-Tittent basis 
c n l y  with your supervisor's approval. (ELM 516.61.) 

When may a supervisor deny or delay leave requested f o r  
a condition covered by family leave? 

When less than 30 days' notice, o r  as much notice as 
practical under the circumstances, 1s given. Another 
situation is when leave requested on an intermittent or 
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Q= 
A. 

Q. 
A. 

Q *  

A. 

-2- 

reduced schedule because of the  b i r t h  and care  of t h e  
newly born child,  or because of t h e  placement of a chi ld  
with t h e  employee. Such leave i s  approved based on the 
employee's need, Postal  Service need, and cos t s  to the 
Postal  Service. (ELM 5 1 5 . 5 1  and 515.61.) 

Is FMLA i n  addition t o  sick and annual leave? 

FMLA i s  i n  addition t o  annual o r  s i c k  leave t h a t  is  
taken f o r  reasons not  covered by FMLA. 
provide for addi t ional  sick or  annual leave. 
provides up t o  12 workweeks absence f o r  covered con- 
d i t ions .  During such absence either annual, s i c k  o r  
LWOP is  taken 0.1 t he  employee' depending on the  reason 
f o r  the absence, and t h e  employee's leave balances. 

Can a step increase be deferred as a r e s u l t  of 

FMLA does not 
It merely 

I t  can happen, but is n o t  l ikely.  There is a maximum of 
12 weeks during a leave year f o r  leave taken as FMLA. 
An employee must have 13 weeks of LWOP during t he  step 
increase wait period f o r  a step increase t o  be deferred. 
I should mention tha t  the Family and Medical Leave Act 
does not require accrual of any r i g h t s  o r  benef i t s  
dur ing  a period of leave. 

Do employees r e t a i n  the  no-layoff protect 
h t e r r u p t s  t h e  20 pay periods worked per  
s i x  year period of continuous service? 

.ion when 
year dur 

I FMLA 
, ing the 

Yes. However, s ince  t h e  maximurn FMLA time o f f  is 12 
weeks o r  6 pay periods per  leave year, loss of the  
no-layoff protection would normally be f o r  o ther  
reasons. The only time FMLA would in te r rupt  the years 
required f o r  protect ion is  i n  cases where more than 12 
weeks of FMLA during two di f fe ren t  
i n  more than 6 pay periods of absence during an indi-  
vidual employee's "anniversary" year. I n  these rare 
cases t h e  no-layoff protection must manually be 
restored. 
t o  t he  Minneapolis Information Service Center. 

years r e s u l t  

T h i s  is  accomplished by sending a memorandum 
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-w.- 

I. m m- Employee’s signature 

Naane of cmployeds son or daughter 
Date of b k h  or p m e n t  of this son or dau- 0.rrVrrrrrQk 

-A- 

(Optional Form WH-380) 

3. Can an employee use i n e n a r t  Icave or work a reductd schedule for the 
birth of a son or ciaughrer or to care for a newborn ton or daughter? 

825.203 
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yes, provided the mother or the newborn child has a serious health condition 

825.101 

5. b the employer's approval rtquiftd for an employee to use intamittent leave 
or work a reduced schedule if the employe, spouse, chiid or parent have a 
serious .health condition? 

No, provided proper medical Cvtincltion has been providd. (The unploycc 
must attempt to schedule their Ieavt so as not to disrupt the tmpby&s 
operation and may be a&igncd to an dtemativc position with equivalent pay 
and bencfits that better accommodates the intermittent or reduced leaye 
schedule) 

825.203 825.1 17 

6. Is an employee entitled to FML if their absence is required during pi#xduhs 
intended to induce pregnancy, ie b-vitro fkrtUhtion and other inSemrnan ' 'on 
procedures? 

Yes, as certified by the attending physician 
825.114 (c) 

7. Is treatment for substance abuse covered as a serious health andition? 

Yes, provided a stay in an in-patitat treatmeat facility is rcquirtd 

825. I14 

8. Is an employee required to provide medical documatation for each absence 
after a m e d i d  physician has certified that the employee is receiving continuing 
treatment? 

i 



NO, provided the medical cHkation indudes an explanation of the 
continuing trss~tmcrrt under the supemision of the h d t h  can provider to 
rsolve the health condition 

- 
825.114 

9. Does the employee have the option of using LWOP in conjunction with annual 
or sick leave for FML? 

Yes, provided the absence is covered by the provisions of FMLA 

825.208 Attick 10, Sec 6 

10. Can an employe be dittipiined or tccdve other adminisrZative action for 
absences coyercd by the FMLA? 

NO 

825.220 

11. 
certification? 

What can an employer do if it questions the adequacy of a r n & d  

If the ce~tifkation indudes the required inlormation as contained on Form 
WH 380, the employer may only require the employee to obtain a second 
opinion at the unployvs expense. 

11. Is advance written notice required for employees we of FML? 

NO, in the case of a medical emergency the employee should provide notice 
by telephone, telegraph, fax or other c I e o n i c  means. Additional 
information must be provided when it can readily be accomplished as a 
practical matter. 

825.302 825.303 

13. Can properly submitted Family and Medical k a v e  rqucst  be denied because 
of operational reasons? 

No. IT the absence is otherwise justified under the EMLA, the Imvc cannot 
be denied 

825.100 825.112 
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A. Whether or not the leave wil l  be counted ag- the FMLA Cllfitlcmr_nt 

B. A n y  requihmcnts for the employee to furnish medicll Certirxcation zod 
the consequence of failing to do so 

C. The employeeJs right to substitute paid Ieave or LWOP 

D. Any requirement for the employee to make h d t h  benefit payments a d  
the arangemurts for making ~ c b  paymemts 

E. Any requirement for the employee to present a fkn-for-duty cite 
to  be restortd to tmployment 

F. The cmploy&s right to restoration to the same or an equivalent job upon 
return from leave 

G. 
premiums paid by the cmploytr if the employee fa& to return to work 

825.301 (c) 

The exnploya's poteatid liability lor pawent of heahh ios\uyrct 

* -  

Thank you for your attcntion to this matter. 

sinctrely, 

Executive Vice President 

Sherry Cagnoli, Manager 
Labor Rtlationt 
475 L'EnfBnt Pl-, sw 
Washington, DC 20260 
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December 9,1996 

HOLLOWAY ADAIR 

SUBJECT: Clarification of Family and Medical Leave Act (FMIA) Issues 

This is in response to the questions you raised concerning the m a 1  W a  article 
written by Mr. Bums regarding some basic FMlA principles. 

First, please note that Mr. Bums' article is part ofa union publication and the union 
has every right to print their viewpoint in their publication. They are not obligated to 
include the Postal Service's viewpoint. Moreover, since almost all FMLA issues 
require additional and further information, to rely on the union's opinion concerning 
these issues would be erroneous. While we may agree on the basic premise of the 
law, we could disagree either on the application or the interpretation as it concerns 
pcstal policy. Therefore, the following explanations are provided in response to your 
specific concerns. 

/ 

- 

Item 1. There have been numerous instructions concerning retention and review of 
"restricted records.' 'Restricted records' should be forwarded to the medical 
unit, returned to the employee, or destroyed. While we disagree with the 
union's plan to request damages for the illegal retention of records, 
grievances where the Postal Service would be found guilty of violating its 
own rules concerning the retention or review of restricted records should not 
be pursued to arbitration or to the courts. 

Item 2. On the issue of return to duty, there is confusion engendered by the multi- 
part 825.310, one section of which says 'certification need only be a simple 
statement of an employee's ability to return to work,' but continues on from 
there to explain that more is allowed. The 'simple statement" is just a 
starting point. The restrictive infomation really applies to other (emphasis 
added) information an employer may try to obtain from the employee's 
health care provider, but it's clear that clarification can be requested for the 
serious health condition. 



2 

ttem 3. 

Item 4. 

.. -- --__ - ~ _ _  

R's importarlt to note that this section is Superseded by subsections (a) and 
(b). specifically, subsedion (b) ciearty provides that where the terms of a 
Ool~eCtivc bargaining agreement govern an employee's return to work, these 
provisions shall be applied (emphasis added). 

Therefore, if an employee is out more than 21 days, is hospitalized, or has 
one of the other conditions listed in Handbook EL31 I, Section 342, the 
employee must be notified that upon return to work he must provide 
acceptable medical evidencu of his fitness or his retum may be delayed. 
This medical evidence is submitted to a postal medical officer or to a 
contract physician for evaluation. 

When the employee's serious health condition does not fall into any of the 
conditions set forth in the EL-311 end the Employee Labor Relations Manual 
(ELM), the supervisor should accept the 'simple statemenr that the 
employee is able to return to work. The key is that the employee cannot be 
delayed from returning to wofk when his health care provider certifies that he 
is 'able to retum' to work unless the employee has been notified that his 
absence requires medical evidence of his ability to return to work pursuant 
to EL31 l* Section 342, and the ELM. 

Oisciplinary action against any employee should not include any absences 
covered by FMlA (825.220.3b). 

The APWU has been told that in any case where-an absence has been 
certified and designated as a FMLA protected absence, and such absence 
has been inadvertently included in a disciplinary adion, the Postal Service 
will strike out that absence and ptoceed with the disciplinary action if 
appropriate. The discipline may also be rescinded and reissued minus the 
FMLA absence(s). The Postal Service does not agree with the union's 
position that the inclusion of FMLA makes the discipline defective and that 
the action must be withdrawn. 

The employer is required to provide employees with a written notice of their 
rights and obligations. N O W  to employees is saisfied with proper posting 
of tho FMIA Poster 1420 at the wok  site and giving the employee a copy of 
a properly annotated PS 3971 with B Publication 71 each time the employee 
gives noticu of the need for FMLA leave. The Pubfiation 71 must be 
provided to the employee no less often than the first time in each six+norrth 
period that an employee takes F M t A  leave. 

While we understand the APVVU'S desire to use correspondence to prove 
their point, we don't conc8de that theit interpretation represents any type of 
agreement beyond those poinb s9ecifi~alty dictated by the FMLA statute. 

- 
- 
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The Postal senrice will continue to amply with the collective bargaining 
agreement and federal law. 

-_ Should you need additional information, please contact me at (202)268-3823. 

. .  
Corine T. Rodriguez 
Labor Relations Specialist 

cc: Area Labor Relations Specialists 

t 
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This family and Hedical Leave Act I WI reference material uas coppiled €or the 
sole purpose of uniniting tbe need for postal Service enployees to reqularly 
refer to the full docuwnt contain& the f ina l  nqulations. Its contents 
are based on tbe Departmt of Labor iWLi, iiaqe and Eour Division's final 
r q u l a t i m  issued as 29 OR, P a r t  825, i n  tbe Jawary 6, 19% "Pederal 
Register'. Topics included in this material have the related s e d i o n s  of 29 
CFR, Part  825, noted in  parenthesis by tbt topic headinq. 

Only sections pertaininq to the wst coamn situations encountered are included, 
and sow of tht requirements are paraphrwd for brevity. There is no intent t o  
chaagc any requiresent froa the full #)L requlations. For additional 
inionation concernin9 W rcqulations or for clarification of infomation in 
this material, the WL requlations nust be referenced. In case of any conflict 
between this uaterial and the D3L requiations, the UX requlations are to  be 
applied. 

A listing of topics covered i n  the full DOL rcqulations is includd as Appendix 
I in this Paterial. Eacb E u ~ a n  Resource office i n  major Postal kr r i ce  
locations should l a i n t a i n  a cu r ra t  cop{ of the full Dot requiations on f i le .  

Approval of the type of leave to  be cbarqed ii.e. annual, sick, or WPi, cost 
and paynent procedures for bealtb insurance, and benefit coveraqe are tbe saw 
for enployees on CnU leave as ior eaployees not on 
approved sick leave, annual 1ea.x or leave iritbout pay. 

leave and are absent on 

i 
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A. - 

... 

1 

ONE-PAGE SUMMARY OF FMLA 
PROCEDURES & RECORD KEEPING 

PS Poster 43, 'Your Rights under the Family and Medical Leave Act of 1993, is to be permanently 
posted at each Postal Service facility where it can readily be seen by employees and employment 
applicants. 

Form PS 3971, "Request for or Notification of Absence", is submitted by the employee stating 
the reason for the leave. 

The Supervisor is responsible for determining if: 

(i) The reason for the absence is a condition covered by the FMLA. 

(ii) Additional documentation is required to know *ether or not the FMLA applies. 

(iii) Annual leave, sick leave , or leave without pay is to be charged under postal leave 
policies and applicable labor agreements. 

In approving the request, when the reason appears to be a FMLA covered condition, either "FMW 
or "FMLA pending additional documentation" is to be noted in the PS 3971 approval block Also, 
any additional information or documentation required is to be witten on, or attached to, the 
PS 3971. 

The employee's copy of the completed PS 3971 is returned to the employee with a copy of 
Publication 71, ''Notice for Employees Requesting Leave for Conditions Covered by the Family and 
Medical Leave Act." Publication 71 need only be given once every six months for the same 
condition. 

Recertification of medical conditions may be requested at reasonable intervals, but no more often 
than 30 days or the minimum duration specified by the health care provider, unless: 

(i) The employee requests an extension of the leave; 

(ii) Circumstances described by the previous certification has changed; or 

(iii) Information is received that casts doubt upon the continuing validity of the certification. 

PS 3971 and supporting documentation is maintained for three years. Detailed medical records 
are to be maintained in the medical unit. 
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B. -11 rr\L (825.109.825-110) 

An enpbyee is eligible for FMLA leave if he or she has: 

(a) a total of 12 months career or other service with the Postal Service -- the 12 months do 
not have to be consecutive; and 

(b) worked in the Postal Service for at least 1,250 hours during the 12 months immediately 
preceding the start of the leave - the 1,250 hours must be actual work, and does not 
include time on any type leave. 

(c) There are no exclusions in the Postal Sewice for "key empbyees"or empbyees in work Sites 
with fewer than 50 empbyees within 75 miles. 

C. EMjJ CO- COND- (825.1 12,825201,825.208) 

(a) Because of the birth of a son or daughter and to care for the son or daughter during the 
first year after birth. 

(b) Because of the placement of a son or daughter with the employee for adoption or foster care. 

(c) To care for the empbyee's spouse, parent, son or daughter who has a serious heatth 
condition. 

(d) For the empbyee's own serious health condiiin, including pregnancy and prenatal care, that 
makes the empkyee unable to perform his or her job. 

In all circumstances, it is the supervisor's responsibility to designate leave as FMIA 
qualifying, and give notice of the designation on the employee's copy of the PS 3971. 

D. W U N T  OF F M M  (825200,825.202,825.205) 

Up to 12 workweeks (12 times the empbyee's normal scheduled hours per week, up to 40 hours) of 
absence must be granted per leave year for one or more of the covered conditions. An employee 
could, possibly, take 12 weeks of leave at the end of the leave year and another 12 weeks at the 
beginning of the following year. 

A husband and wife who are both empbyed by the Postal Service and eligible for FMLA leave may 
each take 12 workweeks of leave during a leave year. This is tnre even though the FMLA only 
requires that they be albwed a combined total o! 12 workweeks in some circumstances. 

E. D S F N C F W I M  A I FAYE (825.207,825.208) 

(a) In all cases the supervisor is responsible for designating whether or not an absence is 
FMIA qualifying and to give notice of the designation to the employee. Condtions noted in 
C, FMLA Covered Conditions, above qualify. However, for absences caused by a serious 
health condiion, postal supervisors normally should not make the decision whether or not 
the condition meets the FMLA definition of serious health condition, but should have a 
current certifkation from a heatth care provider that the FMLA definition of serious 

1. Postal Service leave year starts with the first pay period that begins in a calendar year and 
ends with the start of the next leave year. 
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(b) If the Supervisor has the requisite knowledge to determine leave is for an FMLA reason and 
faiis to designate it as FMLA leave. the absence may not retroactively be designated as 
FMLA leave. The absence may be designated as FMLA leave only prospectively as of the date 
the employee is notified that it will be designated as FML4 leave. In such circumstances 
the enpbyee is provided to the full pmtmion of the Act for the entire period of the 
absence, but none of the absence preceding tho employee's notice of the designation may be 
wunted as part of the 12 worlcuveeks of FMU leave. 

(c) Supervisors may not de$igna!e leave as F M U  leave after the employee has returned to work 
with two exceptions: 

(0 If the employee was absent for an FMU mason and the employer did not learn the 
reason for the absenca until the employee's return (e.g., where the empbyee was 
absent for only a brief period), the enpbyer may, upon the employee's return to work) 
designate the leave retmactively Wan apgroPriate notice to the empbyee. 

qS If the supowisor knows tho reason for the lowe but has not been able to confinn that 
the leavo qualifiis under FMLA or whom the supowisor has requested m e d i i  
certification which has not yet been received, or the parties am in the process of 
obtaining asecondorthird modkalopinion, tho supowisor should make a preliminary 
designation, and so notiry the q b y e e .  at the time leave begins, or as s o n  as the 
reason for tho kaw becomes krown. Upon receipt of the requbito infomration from 
the e q b y o e  or of the medical certification which confirms the leave is for an FMLA 
reason, the preliminary designation becomes final. It the medical certdications fail 
to confinn that the reason for the absence was an FMLA reason, the supervisor must 
withdraw the designation (with men notic8 to the empbyee). 

(d) If the supervisor did not know the leave was used for an fMLA mason and has not designated 
the leave as FMLA leave, but the empbyee desires that the leave be counted as F M U  leave, 
the empbyee mst notify the employer within two business days of returning to work that 
the leave was for an FMLA reason. In the absence of such timely notification by the 
empbyee, the employee may not subsequently asstrt FMLA protections for the absence. 

(0) Sid< leave used for a medical conditbn which is not a serious health condition can not be 
counted as part of tha 12 workweek F M U  entilement. However. when employees take sidc 
leave that t u rn  into a serious heatth condition (0.0.. bronchitis that turns into 
bronchial pneumonia) and then gives notice of tho need for an extension of leave, the 
enlire period of the serious health condition may be counted as FMLA lea-. 

(9 When an on-the-fib injjry results in a serious health condition. time off under C.O.P. and 
O.W.C.P. b anted as part of the 12 wofkweeks per leave year for FML4. 

(0) Once the employer loarm thal the kave is for an FMCA requited reason, the employee must 
be promptly (within two business days absent extenuating circumstances) notified the leave 
b designated as FMU leave. Oral notiws that tho leave is designated as FMLA leave shall 
be confinned in writing no later than the greater a f  om week or the foUowing payday. 

Ditcussions to resolve any disputes on whether paid kave qualifies as FMU leave and the 
disarssion must be doarmenteb. 

(h) 
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F. =-A (825.207.825.208) (ELM 514.22) 

Annual leave or lame without pay 
above. h W a l  leave, sick leave, 

equested for m d k m s  (a). (b), of (c) in ssction c 
may be requested for condition (d). The supervisor 

may require the empbyee to substitute acuued annual or sick leave for LWOP. Postal leave 
policies and applicable labor agreements provide that this is an administrative decisbn based 
on the needs of Ute enploy-, the needs of the Postal Serviw, and the cost of the Postal 
Service. 

Sick leave is avaihble only for the empbyee's own heatth condition or for exposure to, or 
caring for. a family member with a contagious disease  led as requiring quarantine, or 
restriction of movement of the patient ?or a particular period by the health authorities having 
jurisdiction. 

G. G ( 8 2 5 . 1 1 3 )  

(a) Swuaa: Husband or wife as defined or rscoggtited under state hw for purposes of maniage 
in the sme where the empbyee resides 

@) parerrt: A biological parent or i n d i v i i  who ruS or had day-twhy responsiMliiies to 
care for and finvrially support the enpbyea when the empkym was a child. 

(a auLmmmr . A biobglcal, adopted, or foster child. iep~hild, a bgal ward. or a 
child for whom tho employee has *today ms@ontibilitler w cam for an financially 
support. who L under age 18, or ago 18 or older and incapable of sekam due to a mental 
otphvrriudisabiiuy. 

H. CARF PF\6VIDFFI n F F \ N m  (825.118) (ElM 513.364) 

Doctor of Medicine or other attending paditiw. 

1. S F R l O N  HEAl TH C O ~ F I N I ~  (825.114) 

For purpos8s of F M U  a serious heatth coWin  mst be docurnenled and invokes either (a), 
(b), (c), (d), (e), or (r) as folbws: 

(a) An overnight, or bnger, stay in a medical cam faciiUy, including any related periods of 
incapacQ, recovc~y, and Subsequent treatrnem in connection with or consequent to such 
inpatiea care; or 

(b) A period of Intapadly (1.0.. Wiii to work. attend school or perform other regular 
daily rctiVlies due to the serious health conditmn, treatment themfore. or recovety 
themfmm) of more than three consecutive calendar days, and inckrdw any Subsecprent 
treabnea orpotiod of incapacrly relating to the same condii ,  mminvahm: 

(i) Treabnwtnro o r m  timesby a heaRhara prwidrr, by anumoorphysiir 
-under direct su-n of a hdlh taro pmidor,orby apfovtdwof 
health care sefvices (e.g., pi?yskal therap&) under ordm of, or on referral by a 
heallh un plwider; or 

Treatment by a health cam provider on at bast one -;ion whkh resuulcI in a 
regimen of continuing treatment undor the supowision of the hem care provider. 

(ii) 
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Examples of such regimen of continuing treatment inc!udes. a a u r s e  of prescription 
medication (e.g.. an antibiotic) or therapy requiring special equipment to resotve or 
alleviate the health condition (8.g.. oxygen). A regimen of continuing treatment that 
includes the taking of over-thecounter medications such as aspirin, antihistamines, 
or salves; or bed-rest, drinking fluids, exercise, and other similar activities that 
can be initiated without a visit to a health Care provider, is not, by itself, 
suffiiciea to constitute a regime of continuing treatment for purposes of F M u  leave. 

(c) Any period of incapacq due to pregnancy, or for prenatal care. 

(d) Any period of incapacny or treatment for incapacdy due to a chronic andition which may 
not require a visit to the health care provider for each absence, but: 

(0 Requires periodic visits for treatment by a health cam provider. or by a nurse or 
physician's assistant under direct supemision of a heaJth care provider; 

(ii) Continues over an extended penod of time (including marring episodes of a single 
undertying condition: and 

(iii) May cause episodic rather than a continuing period of incapacrty (8.g.. as!tlmr, 
diabetes, epilepsy, etc.). 

(e) A brbd of incapacity which is permanent or bng-tenn duo to a condition for which 
treatment may not be effective. The empbyee or farWy member mst k under the continuing 
sqwtisiion of, but n e d  not be receiving active treatment by, a health care provider. 
Exanpks include Akheimetr, a severe stroke. or the terminal stages of a dkeam. 

(9 Any period of absents to receive muhipie treatments ( W i n g  any period of rscovery 
themfmn) by a health care provider or by a plwid41 of health c?ld services under orders 
of, or on referral by, a heatth cam provider, either for testontive su~ery after an 
accident or omr injury, or for a condition that would iikety msuU in a period of 
incapacity of more than three consawrive calendar days in th absence of medial 
intervention or treatment. such as cancer (chemotherapy, radiation, etc.), severe arthritis 
(physical therapy), Wney disease (dialysis). 

Condaions for which cosmetic treatments are administered (such as most treatments for acne or 
plastic surgery) are not 'serious health condiins' unless inpatient hospital care b requhd 
or unless aonplicatiins dwebp. Ordinuity, unless aonplications arise, the a m n  cold, the 
flu, ear aches, upset stomach, minor ukso, hea- other than migraine, routine dental or 
orthodontia problem. priodontal disease, ac., am examples of conditions that do not met the 
definition of a serious health condition and do not qualii for FMtA leave. Restorative dental 
or plastic surgery after an inpry or removal of ca~;11mus growtht are serious heatth condition 
provlded all the other conditbns of this regulation am met Mental ~lness resulting frOm 
stress or allergies may be serious health conditions, but only if all the conditions of this 
section am ma. 
Subst- abuse may be a serious health condition U the condieions of this tcbdion am ma. 
However, FMLA leave may only be taken for treatmrd for substance abuse by a health cam 
provider or by a prwidet of health can services on referral by a health care provider. On the 
other hand, absence because of the errgloyee's uso of the subsmce, rather than for treatmenl. 
does not qualify for FMU leave. 

The medkal cefttkatbn provision that an empbyee b 'needed to an fof a fMlily mnbf 



encompasses both physical and psychological care. 
because of a serious health andition, the family rneeer is unable to w e  for his or her own 
bask medical, hygienic, or Mntional needs or safety, 01 is unable to transport himset! or 
Mf'S~u to 
reasswam which Would be beneficial to a chlld, spouse, or parent with a serious health 
condition who is receiving inpatient or home care. 

The term includes situations where the empbyee may be needed to fill in for others who are 
canng for the family member, or to make arrangements for changes in cam, such as transfer to a 
nursing home. 

includes srtuations where, for example. 

docbr, etc. The term also includes pmviding PSychobgical corntort and 

An errpbyee's intermatent leave or a reduced leave schedule necessary to care for a family 
member inctudes not only a situaion where the family member's condition itself is intermittent 
but also where the empbyw b oniy needed intem&tently - such as where other care is 
nomally ovailiilabk, or care mponsibiiitiis are M with another member of the family or a 
thifd pafty. 

After the birth or placement of a child, FMLA b m  may be taken intermittently only if the 
supervisor agrees, except when the mother or child has a sefious health condiibn. 

L w U ( E M P T F M P j , Q Y F  (825.206) 

An errpbyea exemp from Fair Labor Standads Ad (FLSA) normally may not take leave in l e u  than 
one day incremerus. However, FMU leave taken on an insemittent or reduced work schedule basb 
can be taken in less than one day incrsmenls without attectbq the empbyw's FLSA exempt 
&&It. 

M. (825.300,825.301) 

WH PuWlcation 1420 (formerty USPS Potter a), Your Rights under the FMU of 1983' mtt be 
pem~nrntfy posted at each postal fadli in a pro- position where it can be readily seen 
by embyam and appkan& for empkymork Sea &pond& IV. 

For each b m  mest submitted in writing or om, the employer rmat pmuide the fOlbwbQ 
intonnation within 2 days d detmnining that the abuno qualilbs as FMU leave: 

(a) whatlor or not the & s e w  is designated as FMU leave; 

@) any additional dootmntatkn the emgbyea needs to fumbn; and 

(c) the type kave, 1.8.. annual bave, sick leave, or have without pay to be Clrarge 
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If the employee is not at work, the information must be mailed to the employee's home address. 
m e  idomtion should be provided on the empbyee's copy 01 form PS 3971, 'Request for or 
NotifkWn of Absence', with a copy of Publicatjon 71, 'Notice for Empbyees Requesting Leave 
for ConditbnS Covered by the Family and Medical Leave A t f .  

An empbyee should request leave 30 days before FMLA leave is to begin if the leave is 
foreseeable. If 30 days is not practicable, the request should ordinarily be made wahin 2 days 
of when the need for leave becomes known to the empbyee. 

The employee need not mention F M U ,  but only fttte that leave is needed for an ewected birth or 
adoption, for example. The supervisor should questbn the errpbyee further I it is necessary 
to have more Womutbn to detennino # tho leave is being 3ougtd for a FMLA covered condition. 
Medicai certification may be mired to determine 1 the leave is because of a serious heafth 
condition. 

When phnning medical treatments or to cam for othem, the employee must consuU with the 
supcrrvisor and make a reasonable effort to schedub the leave so as not to unduly disnrpt 
operatbns. subjed to the appmval of the health care provider. 

When tho approximate timing of the haw b not foreseeable, the employee should request leavo 
as soon as pncticabb under the circumstances. 'me request b to be made no more than 1 or 2 
working days after the need for leave becomes known, except in extraordinary circumstances. 

The employee need not speufy,  or even mention FMU. but onty state that leave is needed. In 
such cases the supervisor is expected to obtain any additional required information thmugh 
informal means. Tho empbyee or spokespenon wiU be expecred to provide more irrformation as 
soon as prac!ical. 

Certificaion by the health care provider is required for leave requested to care for a 
serbusly ill famlry m8-r or because ot the employee's own serious heaIth condition. No less 
than 15 calendar days can be albwed for tho empbyee to pmvido the certification. When tfio 
certification is found to be incomplete, the empbyee b to be advised and provided a reasonable 
opporlunity to cure the d e l i i n c y .  

No specific form is required for m e d i i  certification. Documentation ffom the empbyee's 
attending phyticivl of other attending pnditiomr b acceptaw. in any format. However, the 
DOC optional form WH-380, C e M i n  at H e m  Care Provider, found as AmOndix I 1  of this 
materirl, provides the required informatbn. In any caso the documentation should contain tho 
folbwing: 

(a) The health can provider's nam, aWeu, phone nu-, and t y p  at w. and the 
patient3 name. 

@) A ccrrtifitation that Uw patient's condttbn meets the FMU dddtbn ot serbw heah 
condition, supporting media facts, and a brief staternerd as to how the medicaj factt mot  
the definitiin's triteria. 
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Q. 

Whether the employee will need to take have intermittently Or to wotk on a reduced scheduie 
as a result of the serious heMh condition: and if so, the probable duration of such 
schedule, an estimate of the p m W e  number and interval between episodes of incapaclly, 
and period required for recovery, if any. 

For pregnancy or a 
lncapacrtated and the likely duration and frequency of episodes of incapacity. 

serious health condllbn: whether the patient is presently 

For empbyee's own condition, induding pregnancy or a chronic condition: whether the 
empbyw is unabb lo performwork of any kind: anypvtrof tho empkyee'rjob heor she is 
unabb to perform; and 1 the ompbyeo mrst k absent from work for treatment. 

tf additional or continuing treatments are required: Mturs and mgimen of the treatments, 
yrostimte of tho pmbabla -* ~ofabsenwrequindbythe treatments, ud actual 
or estimated dates of the trsalnenls il known 

When cartirkation b submitted Wan the intomtbn noted above missing, the empbyee may be 
requested to provide the additional infonnatiocr. However, if an errpbyee submits a conplete 
certificatbn signed by the health care provider, the supenrisor may not request additional 
information from the empbyee's health a m  prondef. A health cafe pnditbner mpfesenting 
the Postal Service. though, may contact the employee's health tars pfwider. with the empbyee's 
permission, for purposes of ctarifiibn and authaicity of the medical certification. 
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the supe~lsor may require the employee to obtain certification from a third heatth care 
provder. aWn at the Postal Servtce's expense. This thifd OPinton shall be final and binding. 
m e  thud heatth care pmvder mst be designated or approved pirn~y by the supervisor and the 
emPbYw. fhe Supervisor and the empbyee must each act in good fanh to attenpt to reach 
agreement On whom to select for the third opinion provider. If the Postal Sewics does not 
attempt h !pod faith to reach agreement, the Postal Service will be bound by the first 
certrfication. If the employee does not attempt in pxd fadh to reach agreement, the employee 
will be bound by the second certrfication. For exampie, an empbyee who refuses to agree to see 
a docror in the ~ ~ t l y  in question may be failii to act in good faith. On the other hand, 
an empbyer that refuses to agree to any doctor on a l i  d -ialsts in the appropriate 
field provided by the employee and whom the empbyee has not pmviousty consulted may be failing 
to act in good faith. 

The Postal Servica Is required to provide the employee with a copy of the second and third 
medical opinions. where applicable. upon request by the ernpbyee. Requested aopies are to be 
provided within two business days unless extanulting dmfnStances prevent such adion. 

tf the employee is required to obtain either a second or third opinion the Postal S e ~ b  will 
reimburse the employee or family m e w  for any reosombb 'out of pocket- trawl expenses 
incurred to o w n  the second and third medical opinions. 

R. ~ ~ ~ R l l F i C A D O N  OF MF-0N.F (825.308) 

Requests for merbjficatbn may be made at my reasonabb interval but a mom ottsn than 30 
days or until the minimum duration spedfad by tho health a m  prwider has passed unless: 

(a) The enployee requests an extension of leave: 

@) Clrarmstancss described by the previous artifitation have changed signAtantty (e.g.. the 
duration of the illness. the nature of the illness, complicains); or 

(c) The employer receives information that ca3tt doubt upon the continuing validity of the 
certification. 

The errployee mst provide the requested recartification to the empbyer within the time frame 
requested by the employer (which must albw at least 15 calendar days atter the enployets 
request), unless it is not practicable under the partblar circumstances to do so despite the 
employee's diligent, good faith efforts. 

Any recertification requested by the empbyer shall be at the errpbyee's expense unless the 
empbyer provides otherwise. No second or third opinion on recertrfication may be required. 

In the caw of foreseeable leave, an empbyer may delay ths taking of FMLA leave to an empbyee 
who faib to provide tbnety certification after being requested by the supervisor to furnish 
such certirication (Lo., within 15 calendar days, 1 pradicable), until the tsquired 
certification is provided. When the need for leave is not fomseeable. or in the case ol 
recerrifition, an empbyee mclsI prowdo artilkation (or recertificztion) within the time 
frame requested by the supervisor (which nust albw at least 15 days after- supenrisoh 
r e q u 0 d ) o r a t s o o n u r s v o N b l y p o ~ u n c k r ~ p v t i c u l l t f r t t u d c i r e u ~ r .  Inthe 
case of a medical emergmcy, P may not be prauicabb for an -yea to provide the required 
certificatbn within 15 calendar days. tf an employee fails to plovido a medical cartifkatbn 
within a NaSOMbb time under the pertinent cirarmstances, the empbyer my dew tha 
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(a) If an empbyee faiis to give trmely advan mtke when the need for FMLA kave b 
foresmble, me empkyer may deby th trking of F M U  leave untii 30 days after the data 
the enpbyee provides notice to the supervisor of the need for FMLA leave. 

@) If an empbyee fails to provide in a timely manner a requested medical certification to 
Wsmtiate Ute need for F M U  brvo 6r to a se&us health condition, corrtinuation of FMU 
&M mey be delayed until an employe@ submits the ~rrilicate. I! the empbyee never 
pfuduas tho CMtiliutbrr, tha bavo b not FMU bavo. 

(a) An enpbyee who fraudulently obtains FMU leave trom an enployer is not protected by FMLA 

* 10- 
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. I  . 
1. Family and Medical Leave Adt (FMLA) . 
The Act 

The Family and Mtdial Luve Act is a federal law which entitles eligible employee to akc up to 12 workwe& of &ena 
each year, without IOU djob or benefits, for the following reasons: 

1) The binh of a child and to cue for that child 

2) The placement af a child with the emplo).et for adoption or foster a r c  

i - 
* 

. -  

3) To care for a spow or immediate family member With a serious health condition 

4) The employee's a n  serious health condition 

EmDlovee Protections 

For UI eligi%le emplq-ec who provides the proper cutibcadoq the FMLA pmvidcs cuuin basic protaxions 

- Emplojzes m u s k  allowed to retain thdr existing health insurance a)vcnq~ -my group plan with the 
employe continuing to 

- Employees may not d c r  any loss of 

h i s k  share ofthe COSL 

accrued Wore the lave bepa 

- E m p l o y # s m u n k a l l ~ t o ~ t o t h ~ t u n e o r ~ ~ t ~ o ~ u t b t ~ ~ t i o n o f t h c F M U  
protected absence. 

- Employees who utilize the FMU entitlement an protected h m  any discipiina~~ action resulting roldy &om the 
/ 

./ absence. 

Basically, the FMLA provides for up to 12 wcekf of absence for a certii5ed sinration whrbtr the employee fectives pay or 
not during the absence is left to the employus normal polides. In the postal M c c ,  thee include annd lave, sick leave, 
leave without pay, continuation of pay, and oflice of Workers' Compensation Progmns pdicia, as well as uay applicable 
labor agreements. 'Ihe substitution of paid leave for unpaid leave does not inctcrrc the total d 12 FI'ctb m?rrimmn 

The 12 week entitlement is b+Kd on a f U  tiw ~hedulc-40 hours per- Thus, fpll th crnplayecr ut eotitled to a 
maximum of 480 hours of- protected lcavcpala~eye~.  Part time and QSIII) -are etigiblefor a prorated 
number ofhours based on their normal cchcdule or the number ofhoun 
w - . ~ Y .  

. 

.. - 

wu&qwucime, in the past 12 

A husband and wife who ut both employed by the p o d  semi= md eligile for FMA pmeucd 1- mry each k eligible 
for 12 workaeebof8bscnce during 8 lcrvtyar. 

Definitions 



I 

a-  ' 

; 
FMdlyMunba- . 

Spouse - H u b a d  or wife u dcdaed or fccognizcd under zw law for purposcsafmaniagc in tbc zptt in which tht 
employs b d e .  ~ 

Pzrent - A biologial parent or individual who has or had day to day rrspormbilitli op a r c  for and h a n d l y  
mppon the employee when the cmpluyce mas I child. 

I 

b 

Son or Daughter - A biological. adopted. or foster chiid, stepchild, legal ward, or a child for whom the employee has 
day to day responsibilities to care for and brr;mcirlly zuppors who is under the age of 18. or age 18 or o l e  but 
incapable of self- due to a mental or physical ditrbity. 

Serious Health Condition - 
1) Illness, injuy, impairmea or physical or mental condition that invohes a period of incapacity or OtaMent in 

connection aith an overnight stay in a hospital, hospice, or resideotial mcdid  an Wli~. 

2) Continuing tnaunent by a health care pmldcr 0, including one or more Qthe following: 

1) muneat two or more times by a halth QIC provider or rprwidtr acthalth CUI: service 
under the ordcn of or refeml by a Wtb an m, or 

2) trutment by a health care provider on i last one d o n  thurrsultr in a regimen of 
conbuiag mameat under the mpcwision adthe health arc proiridcr. ExamplQ ofthis 
9~ of regimen includes a t~uzsc af prmaiption mediution or therapy rrquiriry speckl 
equipment such as a dialpis machine or oxygen tank 

B. ,by  period of incapacit). due to prcgmnq or for p r r n u l l t a ~ ~  

C. ~ n ) '  period of incapacity or treatment for nrch incrptciy due to I chronic smim halth 
condition which may not require a visit to the health care prwider for each absence but: 

1) nquirrr periodic visits for treatment by a health are prwidu or by a nuIx or physicians 

2) continua over an extended period aftimc md 

- - asisant under the dirat supervision ofthe health QIC pmvider and 

E. Any Mod ofabsence to rccciVt multipletrrrtmentrby a health QIC provider or provider af 
health an tuviocI under orders from Or rrftml by 8 haltb can provider atha for: 

1) reztontive surgay after aGdcat&@uy or 

. 
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2. Sick Leave for Dependent Care 

The natiod agretmcPu awtkted between the USPS and sow of it's unions htn rendted in a ocw lervt typc ruthow 
fortheusofskklenc. ~~PtyPeriod~-96employeesinRatcScheduIeCoda(RSCs) k B , C , E , F , J , g N N  * .  P 
Q, R S yrdU mty 
member with an illneq b@y, or other conditiop which if the employee had tht apnditioq would 
lave b>' the employee. This lave type is referred to as Sick L a m  Deprrdcnt Crrr (SLDC). 

Employees who d e s k  to w their earned sick leave for the p u p ~ ~ ~  Wutd above mun ampleu a PS Form 3971 and 
provide the foUowbg as w: 

Up to 80 hours of earneQSick law pcr lawyer to give CM atothUwiK mend to a bmily 
thc use af ri& 

. -  

1) A nafemeot that thc sick lave is requested to cucfor aspow, sonor daugbr, or prrrns 

2) An explanarion of thc medid facu andlor doamentation relating to the lave n ~ w q  

3) A statemem as to the reason that the employe needs to c u c h  or attendto the quali@ing puson 

The normal p o d  semi= lave policies relating to documentation ~@cmenu and right to privacy apply to thc use rod 
approvirlofsLDc 

m e  leave used for Sick- Dependent Cue aak I unique situation, it mry also q u r l i i L f a r ~ p r o t c u i o n  

When the nrpcrvisOr ruxivcS a Form 3971 rcquCStbg SI-DC, hJshe rhopld make 8 dcterminrton whctherthe FMurppiia 
to the situation Supavison b;ivlc an obligation to advise the anplqcc ofhLlhr FMU rights if the siaation is due to a 
'xrious health andifion". 

Fh4LA proteetion depends on the cmplayec's eligiiility md the reason for the absence. Sick leave for dependent ~ l t ,  just as 
when an employee himtelflhmtlfis sick m a y  or may not k cwcredby the FMLA Tht dcttnnining f inor  i s  the cck- 
of a 'serious health condition" as defined under the FMLA Sick lave used for dcpcndcot cuc which mceu FMU crirnu 
is charged against both remaining W A  and SLDC bahces 

Leave used by an employet for SLDC which is rlso pmtectcd by the FMU camot k used as the bzsis for discipliae or to 
penalize the employee in any way. Non-FMU SLDC hownnr, k governed by tbe same provisions applicable to an 
employee's OWD w of sick lave, i.e., it is not proteaed from the ditciplrnvy policies in QICS of Ibw. 

- - 

. 

6 



1 

3. Employee Responsibilities 

3) Maintain Scheduling h W q  - If the emplo)= 
inwminent bans, hdshe must k willing to work With the supuvitor to dewlap a Khedule tht will bes rccommodate the 
nabr of the employee with the leas impact on the Operrtiopsl needs afthe postal tcNiQ. 

WcSting FMU protected lave on a ndusod schedule or 

Additionally, the employe may k assigned to zp dttrnut poSi6on thu will eaable the p o d  Suvicc to cooCinuc With 
busmess as usual unril thc empioycc is able to reawn to hirlhcr regular position 

Medical Certification R& to Supbort FMLA Ley 

Certification by the health a r e  provider is required for leave rrquested due to an employee's tcriout halth condition or to 
care for a quali@ng family member with a tuious health condition No lcss thn IS alenbr days can k allowrd for the 
employee to pmvide the CutidQtiOp When the CntifiQtiOD. is fouod to be iocoPlplete, thc employe i s  to k dvised md 
pmidcd a naroaable oppommi~ to comct the d d 5 c i ~ .  Failure to pmvidc the nctcssly certi6otioo will m i l t  in FMLn 
proteaion being denied and thc l e m  is therefore zubjen 10 dkciplinazy action 

, 

. 

1 
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4. Supervisor Responsibilities . 
Gtnenl 

L 

I 

Upon rrccipt of PS Form 3971, the rupervisor must make a prclhhary det#minztion as to whcthcr the abxntx requested 
might k an F?bCA covwcd absence. If the supenisor feels th?t FhlLA covenge if pssBIc, hdshe 
Publidon 71 to the employee, along with a copy of Form 3971, conditionally appmnd under FMA penbog additional 
documentation The employee, hating received P U b ~ c a T i O x t  71, provide saiskory doamentation for the absence to 
k FMLA protected h employe's friiun to nrbmit the documentarion within 15 alcodu days may r q l t  in 1 0 s  of FMLh 
protecrion &om discipline based on the absence. "he0 proper domuticnuion has kto meivcd, and the PS Form 3971 has 
k e n  h l l y  approved as an FMLA absence, the sumisar m w  prwide a rigred 

pmide 

aftbe Form 3971 to the employcc 

Xn QSCS where tbuc is not a clear determirution of- protcctios the aaployee may k rrpuired to provide a scsond 
medid opinioo. obminedoiithe clock at USPS ucpew. Ifthat sccoadopirrion isamtny tothe- tht unployec my 
q e s t  a third, controlling opinioo also obtained off the clock at USPS cxpauc. 

Ifa 'serious halth amdition" has been properly anided and tht condition could cwc uuforeseeable, intcrmiaent absences, 
the supenisor should k prepared to uls upon d p t  of a Form 3971 or phone all from tht emplupe, w h e w  the 
is related to the docummted serious health condition If it 4 the supervisor should Illlltk bK Form 3971 as appnmd, 
Thus, &is abscntx may not k lLxd as the basis for d i s c i p h  

In QKI when the supcrvisar has no legitinwe rrason to krow that an emplayec's rrquat for leave might k T)ciu 
protmal, the employee must request FMLA designation of the leave within rn days of ruurning from the absence, or hdsbc 
may not later request FMLA protection for that absence. 

6 - On Lime Inquiry - Family Leave Display 
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WORK EOQRS PRIOR 26 PP 1 8 5 0  .oo 

- A t B " c T  240.00 

C u R a m r ~ B A I A l a a  400.00 

A blank Funily Luvc Display screen will k displayed. 

'SSN - - OPTIOSI I 

MD38S 0025-10 REQclpsIEo RECORD DISPIAYlED 
NECT 861 OR 'g' TO XI? 

. 

I FAMILY L U V E  DISPLAY 

SSN 123-IS-6189 

FAMILY IZXVS D X S P W  

FINANCE NUMBER 12-3451 DESIG 11 W L  STATUS A 

-1VE PP YR 2s-96 

W CODE E 

= PWIOOS WORltfD an 7 

SL BALANCE S20.0O 

coRRpsz smc BALANrr 00.00 
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5. Timekeeper Responsibilities . 
paau8J omcq 

DESCRIITION 

FMLAAmualLu= 
FMlASiCkLavt 
FMU cootirrwtion ofply 
?MA I0DK)WB 
?MA LWOP Part Day 
FMLA LWOP Full Day 
FMUSLDC 
NON FMW SLDC 

55 
56 
71 
49 
59 
60 
56 
S6 

01 
02 
03 
04 
05 
06 
07 
I 

I .. 

‘ l i  

. 

. 

. 
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fumple 3 
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P D S  Oirtcq 

F M L A M h  
FMU Sick Lervt 
CMU Contirmiondpty 
FMLA IOD/OWB 
FMLALWOPPUtDay 
FMU LWOP Full Day 
CMUSLDC 
NON FMU SLDC 

55 
56 
71 
49 
59 
60 
56 
56 

32 
33 
34 
35 
36 
37 
38 
39 

- 
_ -  

Tiirnekcepas inPSDS o&cs m u s t p s c ~ 2  code to enter the ltrve in whole hours mdTR6 code toenter adjustments after 
the fin. The system will automatidy adjun the neCCSSUy how except for the new &empt W e  Y employees. Thasc 
hours k 6 coded iflcss than whole hoon or reduced after the- to ensure properzmounu arc charged. 

All emplayccr Chdnding FLU Exanpt) may take lcss than a whok day 
unployecs. however, aa not akefestthaarwhole day oflavcf0rsU)C Q9)but mrytakclas thaaa whole day ifit Jto 
qurtifues under FMA (38). 

Ifhours code 38 is used, the FMLA and SLDC lave babcswillk fedaxed rcoordingly. For oumplt, ifaa emplaytc has 
an FMIA hrrlinlr d2% hours and SLDC balance of72 hwn, the umy dhows code 38 ofeight hours will rcdnce thcse 
balances to 28% for FMU and 64 for SLDC. 

The T&A rcpont will reflex both types ofhours codes 0 2 3 9 )  entMd into the synup ?he time ccnification rrpon will 
reflect the leave uansaaions iistcd above as well as the ltrvc charges to the corresponding hours codes. It will automatically 
convert the coder to the appropriate leave tmsacrion (SS,S6,71, He.) and information transmion (32-39) 

protected leave 02-38)). tCtmpt 

/ 

t 

17 



BASE 02 8 . W  

BASE 03 8.08 
, 

B A S €  04 8.00 

TOTAL 3 2 .  oe 

(W) ORK/ L EAVE SUM 
(HI €NU 
RESPONSE =* 

0 

@ 

POSTAL SOURCE DATA SYSTEM 
1 - 

ON-LINE INQUIRY 

-5 

TINE AND ATTENOANCE ONLINE INQUIRY SYSTEH PAGE a1 OF 01 
F U L L  TIRE EHPLOYEES AS OF DPP 0s PP 19 

LDC 3s OIA 069 SRF re 
SSN s ~ 0 e i e 0 2 i  LEV 18 scn 7 soo-wui es -w 

2.58 3 . m  1.68 1.50 

FLSA Y SOO-WK2 12-13 
WRK- SUN HOL SL+ HL+ FDC+ SDL+ 

1.80 i s e  2.50 2.58 3.68 

2 . 5 0  2.58 t,ee 

2 . 5 0  3.80 1.09 1.58 

.- - - 
(F) ORWARO PAGE (PI REV FUNCTION (c) OLLECTION F I L E  ma 
(B) ACKWARO PACE (N) EX7  EHPLOYEE (6) CD HRS AD JUSTHENT 

0 -  END OF DATA **  

. 



Exlmple 2 

FMLA 
POSTAL SOURCE DATA SYSTEM 

I - 
TIME CERTIFICATION REPORT 

LOC 69 O/A 067 
* f  .%Mot s1 sooorooor L N  19 scn E 
~ ~ O ~ O ~ ~ W I O O ~  

O/A t LV CD-PI? X-F7 M.52 U + 5 5  K + S O  I W 9  
067 L 19 O M f .  0 W.00 16.00 8.00 4.00 4.00 
090 TSFR 8 . 0 0  

LW 69 Q/A 067 
*FMLMOt S t l l  SC0010002 L N  19 sc)I C 

D/A S LV CO-lV? X-Ft We52 3lA6 HL+S4 FW60 
067 E 19 b r J E  0 40.00 11.00 10.00 8.00 0.00 
090 TSf 1 6 ..OO 

LDC 49 O/A 067 
V W O 3  * SSW 500010003 LEV I9 so1 € 

O l A  3 LV CZI-tV? X - t t  W+s2 CI.71 S?.72 FCP3b 
ob7 € ! 9  9AsC 0 90.00 12.06 6-00  1-00 b.00 
090 TSFR 2k. 00 

~ m ~ o a ~ ~ ~ ~ *  LDC 69 O/A 067 
.FJ4LMOQ ttll ~00030004 LEV 19 Scn c 
) ~ ~ a ~ ~ a e m a o  
O/A 5 LV CO-TV? X-f7 U+s2 I O + W  W.72 F0015 
067 C 19 8 U E :  0 W.00 32.00 8.00 6.00 11.00 
090 TSFR 24.00 

W W W I 8 . o - w  

aWWI- Io8W.  

* W @ - 8 ~ * r m w e  

om---- 

W U  8* 8 mH 

c 
e 

D /A S LV C O - P n  X-IT W*52 ?WS9 S?.?t F V J 4  LDC 
067 L 19 I A t f  0 40.00 32.00 8-00  6.06 8.00  
090 TSFR 20.00 so 

I 

19 



J 

E-ple 3 

POSTAL SOURCE DATA SYSTEM . - 

MICROFICHE 

. 

LR O/& S 
1 * 
1 
2 01 I * 
1 

LV 

11 

eo-n, w a?? 
01 
02 

m 
10 
11 

a 

a - u  
.m 

i.m 
.H 

?.# 
1.00 
0.00 

Y.SZ 
b.00 
8.00 

7.M 
10.00 
10.00 

2.00 
2.00 

-- 

20 
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POSTAL SOURCE DATA SYSTEh4 

EMPLOYEE ACTIVITY REPORT - 

.i . '  
21 



PESCRDTION 

FMLAAnmrrl- 
FMU Sick Law 
FMU Continuation of Fky 
FMU I0DK)WB 
FMULWOPpMDay 
FMLA LWOP Full Day 
m SLDC 
NON Rrlu SIDC 

8 NON X-FT - 30m CODE 

55 
56 
71 
49 
59 
60 
56 
56 

01 
02 
03 
01 
05 
06 
07 
I 

c 

0 

22 
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FMLA 

# 

. 

SLDC I -  

Runl &en may take up to 80 houn of axnd sick love for SlDC approved -. The Form 1314, in *'bays 
ksigncd Carria Absent blodS should reflect the number of days the rural QzIjet mas absca~ md the Fonn 1314-F should 
d e r t  only the rcNal hours c e g d  to SIDC in the N O N W  SL Dependent Care block In thc event that the si&-la\e 
used for SIDC is determined to k cowred by FMLA pmtection, the haun used should be entered in the FMU SL 
Dependent C u e  blodc only. 

. 

i 

. 

23 . 
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Exampie 1 

.%. Smth on route KOOl had 10 leave the route when her daughter keunt ill as school. She requested Sick Leave 
Dependent Cue for h e  Qv Even though she worked rhe route for 1 shon pcnod of umc 8 hours Sick L a v e  is raorded on 
Fonn I3 14. and 8 houri SLDC is mordcd on Form 13 14-F. 

.- 
I 1 

I 1 

. 
24 
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6. Adjustments 

Note: Adjunmenu pnxesed will subrequcntb' aPmr On the employee's anhg rutement, refleering the toul number of 
hours rdjunca For example, if an rdjuSUnatt is made to change 8.00 hours annual leave to 8.00 boun FMU dck 
leave the earning statement will show 16.00 hours adjustd (8.00 lave haws + 8.00 FMLA houri type). 

I 

28 
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7. 

Q. 
A 

Q. 

A 

Q- 

A 

Q. 
A. 

Q. 
A 

Q. 
A 

Q- 
A 

FAQ (Frequently Asked Questions) 
. 

No. the FblL.4 doer not provide &uoaal annual lave or Sick l a v e  FbU axrely prwide up to I2 weeks of 
&ma for resons maor conditions covefcd by thc au T U  absence k paid UIoUillem or sick 1- if 
available based on the exisring pospl lave poticies and the employee’s adscing luve The totalnu& of 
annual leave or Sick leave houn M l e  to cmplo).ca is the same as under clbring posul @ides. J... 

I 

Does an employee have to ox rll of their annual leave or sidr lave Won taking LWOP for FMLA approved 
abxnces? 

No, employees may request FMU LWOP without exhwsrirrg their auaual lave or sick leave balances. However. 
approval ofLWOP k nude in accordance with udsting p o d  lavc poiiaa. 

How does au employee request FKU absence? 

FMLA absence i s  requested by completing pod lubmiaing PS Form 3971. ReqnestJor or Notificonon o/r(bsmn. 
with the supporting documcatation nquirrd The employe thoold indiate their preferem for a,uad lave, sick 
leave, or LWOP as appruprhe to the situation k luIpL in e o ~ ~ ~ c o e y  siantiont, a telephone all shouldk made 
and will d 5 c e  until the naesary prperworkankcomplctcd. FbffA doe not choge odsting USPS lave 
polides conccrniag the tlpa oflcrvc ill e r n p l q ~  
I-, sick lave or LWOP for an FML,A covered absence depends on the rusanfor the absence and n o d  
USPS leave politics. 

k ma ‘Ihtrtforr, whether aa employee PSCI r;mmral 

Can an employee ukc more than 12 we& ofleave during the year? 

Yes, rpvllu quires that an eligible employee 
However. current postal leavc policies remain unchzpgcd 

be v t c d  up to 12 we& for FMLA covered absence 

How will an employee know if the rap-& leave is chargeable agaiast the I2 auk entitlement under the FMU? 

FMLA covered absences will k indiated 
3971. 

5 

’Approve4 AClaA” by the appropriue zupervitor on the PS Form 

31 
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* 
Q. 

A 

Whose rerponmbiky i s  it to determine whethet an absence is covered by FMU? 

It is the supervisor's mponsinbility to dctermW if the absence is covered by the FMLA. if'the employcc mecu rhc 
FMU eligibilQ czitcria, to request additional documentation as necasuy, md to charge the tmployce'stave to 
annual law,  sick lave, or LWOP in aaordancc nith Posul SuVice lave  poriy a d  appliablc labor agamcncs. 

2- 

Q. A n  conditions such IS chronic vrhma or diabetes, where an employee h a day or two of sick leave whenevu the 
condiaoa nycS up, ciigible for FMLA proaoa? 

A Yes, IS long as approphte supponing documentation k provided Under the second quzlifying candiuon for 
inclusion as a saiotu health conditio9 a chronic condition which may cause episodic rather than continaing 
incapacity. 

A For g c n d  informatjon refer to P o d  BuIle!h 21847.8-5-93 pager 3-11 and 21921.8-29-96 pages 89-94 
For rpecidc i n f o d o n  or daridCation of quesxioas rrgarding E.MLA polides contact your a m  humrn 
ofice. Questions rrgarbng FMLA hekapbag requirements &odd be dkeacd to your area hance offict 

. 32 
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8. Reference 
PS Form 3971 

a Cyt 

Flarn 3971.- 1SM (rrr*wwl 

J 
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Publication 7 1 

Notice for Employees Requesting Leave for Conditions . . -  - 
Covered by the Family and Medical Leave Act 
1. 

11. 

111. 

IV. 

L 

b. 

e 

d 

.- 



i 

’V. 

*. 

I 

9. 

R. 

. 

I 
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PS Form 1357 
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I Postal Bulletins - 
* t 

Postal Bulletin 21847,805-93, pp 3 - 10 provides general information and ELM revisions 
concerning the Family and Medical Leave Act. * 

Postal Bulletin 21927,8-29-96, pp 89 - 94 provides specSc information regarding the 
implementation of FMLSI. for rural carriers. 

. 

. .  

. - 38 
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The Postal Service along with all private, state. 
and local government employees. and most 
federal and congressional employees have k e n  
rrquircd by law. since August 1993. to comply 
with the Family and Medical Leave Ac! 
(f MU). Non-compliance can result in penalties 
imposed by the Department of Labor. Although 
several paining classes have been conduct&, 
supervisors seem to be unclear in ceruin areas. 
The following Supeniron '  quick reference for 
leave under FMLA should be kept by the phone 
w h e n  call-ins are &en. 

When an employee requests leave. either in 
advance or in an emergeny. the SUPERYISOR 
I S  RESPONSIBLE for determining, through 
discussion with the employee. Or the pemo 
calling for that employee, whether it t ID 
absence which falls under one of the covered 
conditions of the Family and Medical Leave 
Act (FMLA). The employee is NOT required to 
mention FMLA. BE SURE TO DOCUMENT 
ALL DISCUSSIONS. 

If. after initial discussion with the employee, you 
determine the absence MAY meet one of the 
conditions which may include COP m d  OWCP, 
determine whether the employee b eligible. 

1. EtlCIBILIfY To be eligible under the law, 
the employee must meet two criteril: 

A. HdShe must have one year (cumuluivc) of 
setvice with the Posul Smice .  This doer not 
have to be continuous or recent AND 

B. Hdshe must have a minimum of I250 work 
hours in the 12-month period immedi8teIy 
preceding the beginning date of the leave in 
question. This lncloda workhoun only, 
including ovcr(fme hoon, but not including 
leave of any type (AL, SL, LWOP, Holiday pay, 
cow leave. milituy leave, CU.). 

SERIOUS MEDICAL CONDITION means UL 
illness. injury impairment, or phys id  oc mend 
condition rhu involve, eithw. 

A. Any period of incipaciry or UeaKrnenc 
connected with inpatient care (i.e., an overnight ' 
stay) in a hospial, hospice. or residential 
medical-care facility and any period of 
incapaciry or subsequent aeaanent in connmioa 
with such inpatient cue; or, 

8. Continuing treatment by a health care 
provider which includes my period of incapaciy 
(i.e.. inability to w o r k  aaend school or perform 
other regular daily activities) due to: (1) A 
health condition (including uement therefore 
or recovery therefrom) luting more rhaa three 
consecutive days, and any subsequent auanent 
or pe'riod of incapacity relating to the m e  
condition. (2) Pregnancy or prenatal care 8 
visit to the health care pv idw is not neceuuy 
for each absence or (3) A chronic serious h d t h  
condition, which continues over m extended 
period of t h e  and requires penodic vuhs to 8 
hea lbcue  provider, md may involve occasioarl 
episode of inupaciry (e.g. mhm& diabetes). A 
visiqto a health care provider is not neceuuy for 
each absence: or (4) A permanent or long-term 
condition for which merit may aot k 
effective (e.g. AMeim&s, a SWM stroke, 
terminal cancer). Only supervision by a health 
c u e  provider is required, ntha than rnive 
aeament: or(5) Any absence to receive 
multiple t r n t m e n a  for rutorrtfve surge8y or 
for 8 condition whkb would Ukely m u l t  in 8 
period of incapacity of more than thm drys II 
oot treated (e.g, chemothcmpy or ndiiioa 
mamenu for ancar 
3 . v m a a s  
d m n  of medicine 01 OULopllhr, p o d ' i ~ i ~ t ~ ,  
dentists, ciiaial  ps)rholgiq optomeoistt tnd 
chiropncton, nurse practitioners, nursc 
midwives, cliiierl social workem, CbrirrLO 
S c i i c e  pnctitioacn ruthorizcd to @ce 
medicine or surgay or pcrf'ing within rhc 
scope of their pnctict as defmed by state law. 

4. p t o m  Do- 11 
NOT cligibk, you mrut hform the a n p l g c  
within two days dut hdshe is nor elipaa. Uthc 
employee IS eligible, prwide bfmmawith 
hbliutioa 71, ifhdshehrrnorbeeapovided 
with one within the kst six (6) maat& rad 



Under rhe MOU for depmdent cut, 
ave . .  as required 10 k eiigibie under 

the FMLA. nor d o e  the 1 yeu. 1250 hornr 
rquirement apply, ifthe absence does not mcet 
the criteria for the FMLA. 

The MOW do not diminish the employee's 
obligation to m a h u h  regular mendance. 
Irregularities in attendance which mult in 
unscheduled absences can be the b u k  for 
comtive action. including discipline. However. 
absences 
cannot be considered in any determination to 

- trke disciplinary rction. 

QUESTION: An employee wishes to pke l a v e  
under MU to can for a sick chiid who me- 
the FMLA rquircmena The employee has 
exhausted all her annual leave and now wirh to 
requested donations under the leave slurkg 
program. Is she cutitled? 

RESPONSE: A career employee cannot we the 
leave shuing pro- for the ~CIW)N Sated 
because to be eligible: (1) a arnr employee 
must be incapacitated for rvrilrble past81 
duties due to 8 serious penom1 h d t h  
condition and (2) must be kaocra or erpcctcd to 
miss I lust 80 houn or more from wrlr than 
his or her owa ronoal lave  radlot sick leave. 
The key word is 
received donad M for her awn persoad i b e s  
and putofitmrdluncucbshetould~tbrt 
mainii lave, hrrt she is mcfigibk to request 
do& leave for ha chitd 

Ksbe bd prdorUty 

RESPONSE: T8k 8 look 8t ELM SXS-SX. 
whkb strtes that FMLA b e  a m  k trho om 

such intrrmitteot k r v r  b rpprwcd 
\o Maa intermittent bub-oaiy Uthr nqoat for 

~ p p r o v r l  is b u d  on employee's need P o d  
Service's need. and corn to the Postal Service. 

QUESTION: An employee rrccived a 
suspension for utcndancc. The employee hu a 

6 

serious medical condition. The suupervitor was na 
aware of the condition m a y  of her 
absences were under days. The employe 
never uked for FMLA leave. Now that she has 
the suspension she q u a  thu her absences should 
have been covered on the FMLA. 

RESPONSE: 

ABSENCES QUALIFYING AS FMLA 
subsection (d) states, 'If the s u m r  did not 
b o i t h e  leave was used for a FMU tcasoa md 
had not designated the leave as FMU leave, but 
the employee d a i n d  thu th l ave  be counted ss 
M U  lave, the employee must notify the 
employer within trvo (2) basinus days of 
returning to work that the l ave  wu for rn 

notifieation by the employce, the employee may 
not subsequently usen FMU protmion for the 
absence." 

reawn. (a the absence of such h e i y  

QUESTION: An employee's mother-in-law is  9 
with a serious mediul condition. Can thu  
employee request FMU l a v e  to can  for ha? 

RESPONSE: The employee & not entitled to 
use FMU for 80 in kw. The perron m u s  
qualify under the pretext of uloc4 pareatis,- 
responsible for chc day to day care and fmcia l  
mpocuibiliy of him when bdshe w u  a child a 
the other hand of tbe employee's r p o w  t aa 
employee they may be cligiik for 
FMU l a v e  to can for thn pucnt 

. 
t 
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Oat0 condition commenced: 
Probable duration of condition: 
Probable duration of the present incapacity (if different): 

Will the employee be required to be off from work Intermittently or work on 8 reduced 
schedule as  a result of thls condition and /or treatments? 
and duration. 

Note the probable time 

. 

CERTEICATION BY EMPLOYEE'S HEALTH CARE 

1 

If the condition is chronic (r4) or pregnancy (#3), not0 If the empioyee 1s presently 
Incapacitated and the likely duration and frequency of episodes of Incapacity. 

I 

PROVIDER FOR EMPLOYEE'S SERIOUS ILLNESS-FMLA 

c 

thir farm is be m $ r M  by empbyct's Heal3 Care Pmvidar h e n  employsc b nqutsbng FMU and m r d i d  
documentation Is required PVJW 10 5r2.41.5f3.36 Md 5rS.5 of the ELM. Form PS 3971 must & cornp~rlrd by emploHr. 

Hetlth Cafe Provldelzs Slgnaturo 
t 

1 

Employee's name I 
Description of SerfouS health condition (On the back of this form is the desaipba of8 'seriout h e m  
OOnditiOn'undef F M U  Ooes the patient's condiiion qudq under any of the wtegOnes dexnbed? #so, 
please check the applicable category.) 

I 

(1) -, (2) *-, (3) ,-. (4) ,-, (5) (6) None of the above 

Without giving a specific diagnosis or prognosis, briefly note how the medlcal facts moet the 
criteria of the catogory checked above. 

. 

If additional or continuing treatments are rquired for the tondMon, provide tho naturo and 
regimen of the treatments, an estlmate of the probable number of treatments, tho length of 8b 
sence required by the treatments, and tho actual or estimated dates of the tre8tments, It known. 

Is the employee able to perform the functlons of employee's poslti.m? 
physical restrictions piaced on the empioyee, Including the duration of such r@StrlctiOnS. 

If no, describe the 

1 Addros8 1 
.. . . 



FMLA DESCRIPTION OF SERIOUS HEALTH C O " V  

A "Serious Health condition" means an illness, Injury, impairment, or physical or menW 
:ondition that involves one of the following: 

I. Hospital Care 
inpatient care 0.e. an overnlght stay) In 8 hospital, hospice, or resldentlal medlcrl a r e  
facility, including any period of Incapacity or subsequent treatmenr In connection with or 
consequent to such Inpatient care. 

2. Absence Plus Treatment 
A period of incapacity of more than three consecutive caiendmr days (Includlng m y  
subsequent treatment or period Of Incapacity relating to the same condition), thrt 8180 
Involves: 
(a) Treatment two or more t h e s  by a health car. provider, by r nursa or physlctan's rrslstant 
under direct supervision of a health care provider, or by a providor of health care servlcos 
(e.g., physical therapist) under orders of, or on referral by, I health care provlder; or - 
(b) Treatment by a health care provider on at least one occaslon which results In a regimen of 
continuing rreatmenP under the supervision of the health care provider. 

3. Pregnancy . - 
Any period of Incapacity duo to pregnancy, or for prenatal cam 

4. Chronic Conditions Requiring Treatments 
A chronic condition which; 
(a) Requires periodic vlslts for treatment by 8 herlth care providor, or by 8 n u n e  or 
physician's assistant under direct supervision of 8 herlth car0 provider; 
(b) Continues over an  extended period of time (Including recurring episodes of I shgie 
underlying condltlon); and 
(c) May cause episodic rather than a continuing period of incapadw (e.g., rsthma, dirbet8s8 
epiiepsy). 

A period of incapacity' which Is permanent or long term due to 8 condition for which 
5. PermanenULong-term Conditions Requiring Supervision 

treatment may not be effective. The employee or family member must be under the contlnuhg 
SUperviSiOn ol, but need not be r8ceiving 8cUve treatment by8 8 health Cafe prOVid8f. EX8mpkS 
include Alzheimer's, a sever0 stroke, or the termin81 s t rger  of 8 dluru. 

6. Multiple Treatments (Non-Chronic Conditlons) 
Any prriod d absence to melv8 multfple treatmentr (including m y  perlod of recovoy 

therefrom) by 8 horlth cam provldor or by a provlder of he&h cm s#ndc8s und8r &8# d, 01 
on referral by8 a health care PfOVldrr, either for re~rontfvl, surgery rftu an rccldent or othm 
injury, or for 1 conditlon that would lfhly result In a pedod of lneapacty' of more thur thrn 
consecutive Cth?d8r days In the 8bSenC8 of medlcd lnrrnnnupn or brrtmmt, such 8s uncw 
(chemotherapy, radiation, otc.) sworn rrlhrltls (physical thorrpy), kldnay dfroasa (dhlyd8)- 



I NOTICE OF NEED FOR INTERMITTENT LEAVE OR FOR I 

A REDUCED' WORK SCHEDULE-FMLA 

The Emprover mwt approve absences needed for intemi#ent leave or a reduced w sdredrde to can,, 
fot a sick immediate fam7y member or hK an employee's own smous he;rltfi con&bbl) that has kbn 
prcpedy ced4Ted by a health care provider when reguirad punwnt to 5 1336 and 515.5 of E M .  lntmir- 
tent or reduced schedule for birth or placement Of a cMd may be scheduled I #w Employer apes .  

I I 

1 If the need is for a seriously 111 family membor: AItrch Medid Daarmentatior, APWU Fom 3, 
when requiredpursuant to Seaion 513.36 and 515.5 of the ELM. It the need k for tho employe#r 
own serious health conditlon: Aftach Medjcal Oocumentation APWU Form 3. 

I i 

I 

Name 

Relrtionshfp to employee 

~ ~~ 

Required reduced or intermittent schedule, including duration: - 

I 

The employee must provide a completed Form PS 3971 fw eaCn pay period nCrff.9 We of ~eiwe 
requested. I I 

I I 

~rnp~oyee'r signaturn . 



DESlRED OR NEEDED ABSENCES FOR BIRTH.OR 

The employee must pmvide a completed Fonn PS 3971 for each pay period noting type of leave 
requested. 

PLACEMENT OF SON OR DAUGHTER UNDER FMLA - - 
Note: Entitlement to Family and Medical Leave because of (1) bidh, (2) placement for adoption or (3) 
placement for foster care; ola son ordaughterexpires 12 months aflerthe birth, plaamenf of adopb .  
Employets may use up to 12 weeks each postal leave year as long as me leave is con~nuous and the 
absence is within f ie f iat year of tbe bim, placement or adoption. 

Absences due fo care for a new son or daughter otthe placement of a son or daughteris not a serious 
medical condition and do not require cetiilfcation bya health care ptwderbutmaympite docurnenfalion. 
lntemttent leave ora Educed schedule forthisputpose mquims rpproml bythe employer. FMtA leave 
for birth, placement or adoption, must be continuous unless intennjtfent or r e d u d  schedule appmved 
by emnkwer. 

I Date of birth, placement or foster care of this son or daughter*\ 
1 I 

-1 SChedule desired or needed (employee is entitled up to' _- 12 weeks) ./ 
- I  

I 

From: To: . 

* Oocumentation may be requimd of fhe father i f  unmanfed or not livrirg with spouse, of of 
for adoption, placement underfostercare, or to care lor someone otherthan a biological pamnt or 

' .  
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National Postal Mail Handlers Union 
Willtam H. Quinn Mark A. Gardner 
National President Secreta y-Treasurer 

Hardy W i  Samuel C. D’Ambrosio John F. Hegarty James C. T e n d  Lou Kuchenriter 
Vice President Vice President Vice President Vice President Vice President 
Central Region EastMn Region Northeastern Region Southern Region Western Region 

Memo 
To: Mail Handler Representatives 

From: Contract Administration Department 

Subject: 

Date: June 24, 1998 

FMLA - Questions and Answers 

Our sister union, the APWU, and the U.S. Postal Service jointly developed the following questions 
and answers. Rather than reinvent the wheel, and after discussion with the USPS, we have included 
them in this manual. The parties agreed that referral to these questions and answers should eliminate 
disputes concerning basic FMLA issues. We have reproduced the questions and answers exactly 
although we have deleted any reference to transitional employees. 

The answers to these FMLA questions are based on the Department of Labor (DOL), Wage and 
Hour Division’s final regulations. Only questions pertaining to the most common situations are 
included and some of the requirements are paraphrased for brevity. There is no intent to change any 
requirements from the full  DOL regulations or to change any Postal Service policy. For Postal 
Service policy, see subsection 5 10 of the Employee and Labor Relations Manual (ELM). 

In addition, also attached are “Postal Service Responses to Frequently Asked Questions,” dated July 
26, 1994. The Postal Service takes the position that the 1998 Questions and Answers supersede the 
1994 Questions and Answers, but we included them for your use as reference materials. 

National Headquarters: 1101 Connecticut Avenue, NW, Suite 500, Washington, D.C. 20036 
(202) 833-9095 FAX (202) 833-0008 http: //www.npmhu.org 

13 



FMLA - Questions and Answers 
Page 2 
June 24. 1998 

Section 1 
Who is Covered 

1. Q. What is the Family and Medical Leave Act of 1993? 

A. In general, the act entitles eligible employees to be absent for up to 12 
workweeks per year for the birth or adoption of a child; to care for a 
spouse, son, daughter, or parent with a serious health condition; or when 
unable to work because of a serious health condition without loss of their 
job or health benefits. The FMLA does not provide more annual or sick 
leave than that which is already provided to Postal Service employees. 

Source- 29 CFR 825.100 

2. Q. Which employees are eligible? 

A. Employees who have been employed by th Postal Servic for at least one 
year and who have worked at least 1250 hours during the previous 12 
months are eligible. 

Source: 29 CFR 825.1 10, ELM 444.22 

3. Q. Do COP, OWCP, military leave and court leave count toward 
eligibility requirements under FMLA? 

A COP, OWCP, court leave, and short periods of military leave count 
toward the 12 month eligibility requirement. However, none of the times 
mentioned count toward the 1250 hours worked eligibility requirement. 

Source: 29 CFR 825.100, ELM 444.22 

4. Q. If both spouses work for the Postal Service, does the USPS let both 
take up to 12 workweeks each of protected absences under FMLA 
each leave year? 
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A. Yes. 

Source: ELM 5 15.43 

5. Q. Can an employee who is separated o r  divorced take a protected 
absence under the FMLA to care for a spouse o r  ex-spouse with a 
serious health condition? 

A. For an employee to take such leave, the couple must be legally married. 

Source: 29 CFR 835.1 13 

Section 2 
What is Covered 

6. Q. My mother-in-law who lives with me is ill and requires my care. Does 
management have to approve my leave as a covered condition? 

A. No, the FMLA only provides protected absences for covered conditions of 
a spouse, parent, son or daughter. Leave taken to care for anyone else 
would require approval under normal leave policies. 

Source : 29 CFR 825.1 12 

7. Q. My knee problem was diagnosed during an appointment with a health 
care provider. He ordered three months of physical therapy 
treatments. Are  the visits and the treatments protected by the 
FMLA? 

A. Yes, where properly documented as a serious health condition, the 
absence would qualify for FMLA protection since it involves a continuing 
treatment under the supervision of a health care provider. The health care 
provider is stating that lack of treatment would likely result in a period of 
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incapacity of more than three days Employees needing intermittent 
FMLA leave or leave on a reduced leave schedule must attempt to 
schedule their leave so as not to disrupt the employer’s operations. 

Source: 29 CFR 825.114 (a)(2)(v), 29 CFR 825.117 

8. Q. My wife’s doctor said she needs almost total bed rest for the last two 
months of her pregnancy, and I need to stay home to care for our 
other children. Is this condition covered under the FMLA? 

A. FMLA does not cover babysitting for the other children. However, where 
properly documented that the husband is needed to care for her, the wife’s 
serious health condition would entitle the husband to a FMLA protected 
absence. 

Source : 29 CFR 825.1 16 

9. Q. If I use a midwife for both my prenatal care and the delivery of my 
child, would my pregnancy still be a condition covered under the 
FMLA? 

A. Yes, prepancy is a covered condition under the FMLA. Midwives are 
considered health care providers if they are authorized to practice under 
State law and are performing within the scope of their practice as defined 
under State law. 

Source: 29 CFR 825.1 18 (b)(2), 29 CFR 825.1 18 (c) 

10. Q. An employee had a baby and took 6 weeks of leave during a period 
when she was not eligible under the FMLA. Now she is eligible, and 
the baby is still less than a year old. Can she now take the 12 
workweeks of protected absences under the FMLA? 

A. Yes, only the time taken when eligible under the FMLA counts toward the 
12 workweeks. 
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Source : 29 CFR 825.1 12 

11. Q. Is an employee entitled to 12 workweeks of protected absences under 
the FMLA for placement o r  care of an adopted or foster child? 

A. Yes. 

So iirce : 29 CFR 825.1 12,29 CFR 825 200,29 CFR 825.201 

12. Q. I took a week of protected leave under the FMLA to care for my baby 
who was born 2 months ago. Now I want to take the week of July 4’h 
off to be with my baby. Since caring for my newborn is a condition 
covered under the FMLA, does my supervisor have to let me off for 
the week of July 4“’? 

A. Not necessarily. You are requesting time off for the birth and care of a 
child on an intennittent basis. Therefore, your request for the week of 
July 4‘h is subject to your si~pervisor’s approval in accordance with current 
leave policies. 

Source: 29 CFR 825.203 

13. Q. Can an employee take protected leave under the FMLA to look for 
child care? 

A. No. Of coiirse, a supervisor can approve regular annual leave for such a 
purpose. 

Source : 29 CFR 825.112 

14. Q. An employee has a recurrent degenerative knee condition that 
qualifies as  a serious health condition. The certification indicates his 
condition may “flare” up  1 to 2 days per month and render him 
incapacitated for duty. Consequently, the employee requests covered 
absences under the FMLA with little or no advance notice. Does this 
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meet the criteria or intent of the intermittent leave entitlement under 
the FMLA? 

A. Intennittent absences due to a chronic condition which incapacitates an 
employee are covered by the FMLA. 

Source: 29 CFR 825.114,29 CFR 825.1 17,29 CFR 825.703,29 CFR 
825.204 

15. Q. Is treatment for substance abuse covered under the FMLA? 

A. Yes, if certified by the health csre provider as a serious health condition. 
Absence because of the employee’s use of the substance, rather than for 
treatment, does not qualify as a covered condition under the FMLA. 

Source: 29 CFR 825.1 14(d), 29 CFR 825.1 12 (8) 

16. Q. Can the flu be considered a serious health condition under the 
FMLA? 

A. Yes, if it complies with the definition of a serious health condition under 
the FMLA. 

Source: 29 CFR 825.1 14 (c) 

17. Q. If my child is sick, can I now take sick leave to care for him? 

A. Yes, under the National Agreement-Memorandum of Understanding on 
Sick Leave for Dependent Care, employees may use up to 80 hours of 
their earned sick leave to care for a spouse, parent, son or daughter. Sick 
leave for Dependent Care is only protected under the FMLA when the 
illness qualifies as a serious health condition under the FMLA . 

Source: National Agreement-Memorandum of Understanding, ELM 5 15.2 

SECTION 3 
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HOW AN ABSENCE IS COVERED 

18. Q. How do I apply for leave under FMLA? 

A. Submit a fonn PS 3970 R e a t  for or Notlficatlon of -, with the 
supporting documentation. Leave under the FMLA is not a separate 
category or type of leave. You may request annual leave, sick leave, or 
LWOP for your absence under the FMLA. just as in the past, in an 
emergency situation a phone call, telegram, etc. will suffice until it is 
possible for you to submit the necessary paperwork. 

Source: 29 CFR 825.302,29 CFR 825.303, ELM 510 

19. Q. Do I have to mention the Family Medical Leave Act when I request 
time off for a covered condition? 

i 

A. No. However, and einployee must explain the reasons for the absence and 
give enough information to allow the einployee to determine that the leave 
qualifies for FMLA protection. If the einployee fails to explain the 
reasons, the leave inay not be protected under the FMLA. 

So iirce : 29 CFR 825.208,29 CFR 825.308,29 CFR 825.303 

20. Q. Do I have to use all of my annual leave balance before I can take 
LWOP for a condition covered under the FMLA? 

A. no, you need not exhaust annual leave andor sick leave before requesting 
leave without pay. The use of leave, paid or unpaid, is subject to 
management’s approval consistent with the handbooks, manuals, the 
National Agreement and the FMLA. 

Source: 29 CFR 285.207 ELM, NATIONAL AGREEMENT 

21. Q. Can I take more than 12 workweeks of leave during a Postal leave 
year? 
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A. Twelve workweeks is the maximum amount of protected leave which must 
be granted for the covered conditions under the FMLA. After being off 
for 12 workweeks, you may request leave under current leave policies, but 
that time would not be protected under the FMLA Approval will be 
subject to the terms and conditions of current policies. 

Source: 29 CFR 825.200, ELM 5 10 

22. Q. Do the 12 workweeks of FMLA protected leave have to be 
continuous? 

A. No, the leave may be taken intermittently or on a reduced schedule basis 
as long as taking it in that manner is medically necessary. 
taken because of the birth or placement of a child for adoption or foster 
care, and einployee may take leave intermittently or on a reduced leave 
schedule only if the supervisor agrees. 

When leave is 

Source : 29 CFR 825.203,29 CFR 825.204 

23. Q. How will I know if the requested leave counts as part of the 12 
workweek entitlement under the Family and Medical Leave Act? 

A. The supervisor should provide you a copy of the Form 397 1 .  If the leave 
is approved as one of the covered conditions, the approving official will 
check the “Approved, FMLA” block on the Forin 397 1. 

Source: 29 CFR 825.301, ELM 5 15 

24. Q. If the employee does not request FMLA protection for an absence 
that meets the definition of a covered condition under the FMLA, 
must the supervisor designate the absence as FMLA protected leave? 

A. Yes, if the einployee provides sufficient information for the supervisor to 
be able to designate it as FMLA protected leave. 

Source: 29 CFR 825.208 
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25. Q. If an employee is absent on sick leave and, while absent is diagnosed 
as having a serious health condition within two days of returning to 
work? 

A. Yes, if tlie employee provides the supervisor with the necessary 
information about the serious health condition within two days of returning 
to work. 

Source: 29 CFR 825.208 (d) & (e) 

26. Q. Is the employer’s approval required for an employee to use 
intermittent leave or  work a reduced schedule if the employee, 
spouse, child, o r  parent has a serious health condition? 

A. The absence must be allowed provided proper medial certification and 
notice is provided. However, in foreseeable cases, the employee must 
attempt to schedule the absences so as not to disrupt the employer’s 
operation. The einployee may be assigned to an alternative position with 
equivalent pay and benefits that better accommodates the intermittent or 
reduced leave schedule, in accordance with National Agreement. 

Source : 29 CFR 825.203,29 CFR 825 204 

27. Q. If an employee requests leave for a condition covered under the 
FMLA, what information should the supervisor provide to the 
employee? 

A. A supervisor should provide tlie following infonnation: 
- 
- 
- 

- 

Whether the employee is eligible or when lie will be eligible. 
Whether the leave will be designated as FMLA protected. 
A copy f PS fo n 3971 statin the type of leave and whether the approva P 6  is pen ing docuinenta 5 ion. 
Publication 7 1 where applicable. Publication 7 1 included the 
consequences for not providing the requested documentation and 
what infonnation must be provided for return to duty, if any. 
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Source: 29 CFR 825.301 

28. Q. What certification is required for employment requesting leave 
protected under the FMLA because of the birth or placement of a son 
or  daughter, and in order to care for such son o r  daughter after birth 
o r  placement? 

A. That the employee is the parent and the date of birth or placement of this 
son or daughter. No medical certification is required. 

Source : 29 CFR 825.1 13 (d) 

29. Q. Is re-certification required for each absence when a health care 
provider has certified that the employee is received continuing 
treatment? 

A. Re-certification is not required for the duration of treatment of period of 
incapacity specified by the health care provider, unless: 

a.) 
b.) 
c ) 

d.) 

the employee requests and extension of leave 
circumstances have changed sibmificantly from the original request 
the employer received information that casts doubt upon the 
continuing validity of the certification 
the absence is for a different condition or reason 

Source: 29 CFR 825.308 

30. Q. What can an employer do if he or she questions the adequacy of 
medical certification that includes all the required information? 

A. The Postal Service may require the employee to obtain a second opinion at 
the employer’s expense, but on the employees own time. The Postal 
Service may not contact the employee’s heath care provider unless the 
employee consents. 

S o w  e : 29 CFR 826.307 
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31. Q. IS advance notice required for employee’s use of protected leave 
under FMLA? 

A. An employee milst provide the Postal Service at least 30 days advance 
notice if the need for the leave is foreseeable. When the need for leave is 
not foreseeable, and employee should give notice to the Postal Service as 
soon as practicable by telephone, fac, or other electronic means. 

Source: 29 CFR 825.302,29 CFR 825.303 

32. Q. Can a supervisor have a blanket policy that requires re-certification 
every 30 days for an all employees requesting FMLA protection for 
absences related to pregnancy, chronic conditions, and 
permanentflong-term conditions? 

A. No. On a case by case basis, the supervisor may require re-certification of 
such conditions on a reasonable basis, but not inore often than every 30 
days and only in connection with an absence related to the condition. The 
supervisor may require re-certification in less than 30 days when: 

-circumstance in the previous certification have changed. 

-the supervisor receives information that lasts doubt upon the employee’s 
stated reason for absence 

Source: 29 CFR 825.308 (a) 

SECTION 4 
WORK RULES 

33. Q. May an employee be removed, disciplined, or placed on restricted 
sick leave as a result of protected absences under the FMLA? 

A. No. 

Source: 29 CFR 825.220 
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34. Q. Some Local Memorandums of Understanding (LMOU’s) allow for 
daily percentage off on leave, will that affect those who need 
protected leave under the FMLA? 

A. No, leave percentages do not affect the rights of employees to be absent 
under the FMLA. LMOU language will determine whether FMLA 
absences count towards the percentages. 

Source: AGREEMENT BETWEEN THE LOCAL PARTIES 

35. Q. Can an employee file an EEO complaint related to FMLA? 

A. Yes, but only on the grounds that the FMLA was applied in a 
discriminatory manner. 

Source: 29 CFR 825.702 

36. Q. Can a step increase be deferred as a result of LWOP used under the 
FMLA? 

A. Yes, if an employee has used 13 weeks of LWOP during a step increase 
waiting period, then the step increase can be deferred. The Family and 
Medical Leave Act does not require accnial of any rights or benefits 
during the period of leave taken under the FMLA. 

Source: 29 CFR 825.209 (11) 

37. Q. My last chance agreement states that if I have more than 4 
unscheduled absences within the next six months, I can be removed 
from the Postal Service. Will an absence protected under the FMLA 
count as an absence for the purposes of my last chance agreement? 

A. No. 

Source: 29 CFR 825.220 
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38. Q. While absences for conditions covered by the FMLA cannot be cited 
as a basis for discipline, can they be discussed in periodic absence 
reviews concerning the importance of regular attendance? 

A. Yes 

39. Q. Can the employee be separated after he or she has exhausted leave 
protected under the FMLA but is still unable to return to work? 

A. Once leave protected under the FMLA has been exhausted, the 
einployee’s failure to return to work may be treated as any other failure to 
return to work. 

Source: 29 CFR 825.309,29 CFR 825.3 12 
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I. CPSERU 

1. 0. IS PI& in additioa to rick and annual lmm? 
A. No. F?fL does not provide for additional rick or annual leave. It 

merely provides up to 12 u o r h k s  absence for mered amditions. 
During such absence either annual, rick or u l ~ p  i8 charged tbe 
employee depending on the reason for the abaence, and the 
+mployee 'I leave balances. 

2 .  0. M of P n d e r r a  a l l w  far W l y  -ages off, 

A. That m s t  be decided based on the particular language u fashioned 
will tbat include tbse off rn nrtJI mTet 

by the local representatives. 

3 .  Q. E m  arc tbe If weeks of F?3L tracked? 
A. By the leave request forms (K 3971) which u e  aaintahed for two 

years. when leave is requested for a condition covered by F?G the 
supemisor writes am* in the form's rpprwal rcctiat. whcn 
questions arise, the supervisor rpay bave to review the request 
foras suhitted by the mtoyee rinct the itart of the leave year. 
In most instances the supervisor will be aware when an tPrployee is 
getting close to 12 wccks. 

4 .  Q. CM an cpplayn file an EED ccmplaint related to €3&? 
A. Yes, but only on the grounds that it uas applied i n  a 

discriminatory manner. 

11. &LIGIBILITY 

5. Q. In order to be eligible for FMLA Leave, yar kve to h e  worked 
l 2 s O b a u ? r k r t b e l 2 m u t ) r r * o r t o t h e ~ t *  m-tal 
mce bar chwcrr to *ltmrlt pI(u & leave y-0 If you balm 
r+ested tbc leave in mcb, &es it have uy Wct if: (a) ~ a r  
are a areer qloycc ubo b s  been o u l s ~ p  for an e m A r d p c t i o d  
such tbat pa & not wct tbc criteria of =SO kurs rithirr a 
past l2 loom, and Ib) ~ G I  ULT a 900- g4)lwee-b Pet 
the aiteria of If50 baur, within tbt mt l2 mntlm, ht m t  
within tbc current leave y e  

A. You must have work4 12SO baut in the past 12 mnd period prior 
to the date the leave ccxanences. The employee descrikb in (a) 
docs not meet the 1250 hour criteria and, therefore, is not 
eligible for a. The noa-career e@uyee descrikd in (b) is 
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eligible for RaA leave provided he or she has been employed by the 
Postal Sentice for a cembined total of at  least a year and worked 
1250 hours in the past 12 month period prior to the date the leave 
camrcnccs. Neither the 1250 hours worked or the 12 months 
cmpluyment are related to the lcavc year. 

6. 0. Is it true tbat Q)P, OWB, military leave rod amrt leave Q mt 

A. COP, WCP, court leave, and shott periods of military ltavc count 
courrt tamd the If math eligibility for El&? 

toward the 12 rponth eligibility. Hcmvcr, none of the times 
mentioned count tovard the 1250 hours worked eligibility 
requirement. 

7. Q. 1s M wloyee entitled to up to l2 workweeks of RQ; uirhia 

A; During a Postal Service leave ytar. 
b - 1  surice leave ymu t h i n g  my l2 rmth period? 

9. Q. ff a husband and tfife are segarated or legally di?mrctd, cbes it 

A. To be eligible under FML to care for a sgousc, the couple mist be 
A couple uho i s  separated and not 

negate FlQI eligibility? 

recognized as legally married. 
divorced would be eligible. A couple who is divorced or is 
divorced bt attempting reconciliation would not be eligible. 
Likewise, a couple who is living together, unless recognircd under 
state statute as a cOZPmOn law marriage, uwld not be eligible for 
m. 

a 

a 

1 0 .  Q. An enplcycc had a baby and took 6 of leave during a p d o d  
that she uas not eligible for 

and 
th b b y  is still less tban a yesr old, is she eligible for tbe 
full 32 we& of FML? 

A. Yes, only the time taken when eligible for E)IL counts toward the 12 
weeks. 

hK to not working the 
of kmrs in tbe prior year. ~ a r  rbc is eligible for 
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11. 0. I f  the RJL request is for  placaocnt of UI older f-ter child uho ia 
m l e  of rclf  m, ia an aqployct cnt i t la i  to I)CL bepod 
anraagspulta far tbc 8ctual placernt? 

an employee for adoption or foster care. 
t o  care (except when medically required) for a child placed with 
the employee for adoption or foster w e .  

A. RIL only covers absences required by t he  p l a c e n t  of a child with 
It docs not provide time 

12. Q. me USPS Wlepcnted FXL by leave year. An -1- b entitlsd to 
12 weeks per year 8ad bas up to 8 y a  f r a  Lh date of birthof 8 
child to .pply for m. Is it possible fo r  tbc mloyee LO taL l2 
ue& in S e p t e  vtvn tbe child ia borrr md tbcrr 11 yct)l3 
in )(arch of tbc next -3 

A. Yes. 

1 ,3 .  Q. I am tnublt getting a h b y  8ittu 00 S a m  and d to 
be off every other Saturday to CcLTc for my 5 lpoath old baby. Qm I 
take family lave every other Saturday for  tlmt Ourpoec? 

A. Leave requested to  care for y a w  child, other than for medical 
reasons, my be taken on an intemit t tnt  basis only with your 
supemisor’s approval. 

1 4 . Q . f t o o k a n t k o f  l c a v t v h e n y b a b y ~ ~ 2 m n ~ a g o .  -1 
mat to take the week of July 4 t h  off to  be with y &by. Since 
this qualifies for EML, Qu sy supe&sor lmve to let w off? 

A. You are requesting ti# off  for t h e  birth sad care of a child on an 
intermittent basis. Therefore, when the t h  is taken is subject 
t o  your supervisor‘s apprwal. 
needs, the Postal Service needs, and costs to  the Postal Senrice. 

The decision is based on your 

15. Q. CM an cpploycc take family leave to  lodk far child care? 
A. No. Of course, a rupervisor can approvc regular annual leave for  

such a purpose. 

16. 0- tbc flu CQItllt U 8 S d a r S  f i h - 8 3  
A. Yes, i f  it COQplies with the definition of scrims illness i n  the 

ELU. 
August 5,  1993). Supporting medical documentation may be 

(Section 515.2d, published in the Postal Bulletin, dated 

requested. . .  
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17. 0. Is rick lmvt available under thc R(u for .brencu attrihtablc to 
the care of children or elderly parents? 

A. No, only W P  and annual leave can k used for such absences. 
. *  

18. Q. If an a p o l ~  is off 6th an illness for aa UtrnkrA period rrd 
dnes not rcquest RIL for the rbscncc, ia he tbea entitled to an 
additi-13 matbs under the Rcu? 

A. The supervisor vould have placed M A  in th approval block of the 
PS 3971 requesting leave for the extended illness whether the 
w l o y e e  requested F ? U  or not. 
within the leave year, the cmployee is not eatitled to additional 
RQI, but my be eligible for additiorul leave under normal leave 
regulations. 

If 12 weeks RIL bas ken used 

19. 0. An cnplcyee diarrwwCa u having m t ,  degcnuatiye 
arthritis which is supported try rdid &xamtntatiao and qualifies 
as a serious bealth conditiar. Thc -tatiaa indicates his 
a i d i t i o n  my 'flare up' at any time and mder him incapacitated 

request FIlL witb little or no notice. 
or the inttnt of tbe intermittent leave eatitlscnt under tb RQA? 

A. There is not a simple answer in this type of situation. 22ie 
bpartmtnt of Labor's interim final regulations state an employee 
has a covered condition if he or she is under the continuing 
supervision, but not necessarily being actively treat&, due to a 
long-term, serious, chronic condition. R r i s  means such absences, 
even though intermittent, are covered by the W. Eanvtr, if 
management has information which Casts doubt on whether or not the 
absence is actually due to the chronic condition, additional 
medical documentation can be required. Also, a second winion can 
be required. Management must be reasonable aberut dccumentation 
requirements (more often than every 30 days for the same mndition 
is not allowed). 
reasonable concerning the situation. 
long-term bealth conditions, management m s t  accept that the FMA 
changes hav we treat legitimate absenkes such as flare-ups of 
chronic conditions. Finally, in cases where intermittent a b t n C t S  
are legithte, but keeps the enqhyee f r m  being able to meet the 
job rcquircwnts, the cmployee oay have to be transferred to an 
equimlent position which am acCQSaOdate the intermittat 
absences. 

fOI duty. Tbt -1OyCC Kc)u t o  u3t thi8 U bash t.0 B f l  h & 
this met the criteria 

Both the employee and management =st be open and 
In cases of serious, 
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20. 0. k e  ~lplcyees entitled to ?YL if their aberm is mired & r h g  
proct&rcs intended to induce prcq~ncy, i.e., in-rim 
fertiliatioa ud other irrseahtiaa p r o c s ~ u u ?  

A. Yes, as certified & the attending physician. 

71. Q. Is treatseat for substaact ahnr m c d  8s a ~ Q U S  Wth 
conditioo? 

condition or if inpatient care is required. 
A. Yes, if certified by the medical care provider as serious h l t h  

22. Q. Dou .caathuhg trea-t. k l d e  ZIP War AA met-? 
A. No, people in charge of EAP and M meetings would not qualify as 

health care prdders. 

IV. APPROVAL 

23. Q. I(ust the -1- state the b RQ13 
A. No, when an employee requests leave for a awered condition, the 

supervisor should note 'FHLA. in the request foxa's appronl block, 
and give the cmployee a copy of Publicatioo 71. 

24. Q. when may a mq=misor deuy or d t h y  leave rsquestd for a cmAtioq 
#mered by f a d l y  leave? 

A. have requests for  foreseeable reasons nray k denied or delayed 
unless 30 days notice and requested domumtation is provided. 
Also, w h S S  the leave is medically necessary, leave requested on 
an intermittent or reduced schedule basis may be denied or delayed 
when it i s  to Care for a newly born child or because of the 
placement of a child with the employee. 

25. Q. lhut tbe m l o y v  designate as €%A leave, leave taken vhich 
qualifies as Twt, h t  uas not requested ar designated as Alch by 
the mloyct, ire., aa cnplaycc 
or to  care for 8 parest but &es not request the leave under 
is the enployer 
the leave as m? 

A. k a v e  requested for a covered coadition i r  part of the 12 weeks 
provided by the RILA. When leave is requested for a covtred 
condition, whether or not RQ( is specified by the cmployet, the 
supervisor should nark F l U  in the ps 3971 apprmal block and give 
the employee a copy of Publication 71. Of course, if the reason 
for the.lcave is not given by the employee and the rupcIvi80r does 
not ask, it would not be designated as RQI. 

4 days off for an -ti= 

to tell tbe  loy yet bt or rbc n b d d  

. .  . .  

. 



26. Q. 

A. 

27. Q. 

A. 

28. 0. 

A. 
& 

-6- 
7/26/94 

If m clployn bad sinply applied for sick leaor a d  thn WI 
diagnosed u baviDg bmachitis rod referred fo roo- doctor, ray 
the eq1q.m request to bave thc first QH OT tm riritr 
retroactively classified as FXA have? 
Leave cannot k retroactively designated 8s € M U  leave after the 
leave is concluded. 

May an ~ p l o y e e  sirply 8cfk to  lmve leave W as rick 1-m or 
annual leave in lieu of 8ick leave retroactively chssified u RQ. 
when all tb FIG requir-tt are met @ t b e  .hpcrrcwr? 
have cannot be retroactively designated as FIUA leave after the 
leave is concluded. 

What can be done about mloy- aamt.tbg all rtquutr fox leave 
mF?rLAo an K Forn 39713 
Whether or not the cmpluyct rcqucsts rwt little difference. 
It is up to the supervisor to determine if the leave qualifies or 
not, and to so note on the PS 3971. 

29. Q. m an cpployn use i n t d t t e a t  leave or uork m e  
for the birth or p1aC-t Of a ma or daughter 01 to m far 8 
oeubrn son or daughter? 

A. Yes, but the timing of intermittent, Don-medically necessary leave 
is subject to the 8upemisor*s approval. ApproMl is based on the 
employee's needs, Postal needs, and cost to the Postal Service. 

3 0 .  Q. can an erpployee use i n t d t t e n t  1-m OT uork a redud schedule 
-use of prcgrrancy tx thc seriam health unditioa of a aevborn 
child? 

A. Yes, when medically necessary to care for tbe lpother during her 
pregnancy or due to the newborn child'r reriars health condition. 
Certification raay be required fran the health care provider stating 
such leave is medically necessary and its expected duration and 
schedule. 

31. 0. Is the ~ployfx'r an-1 r-ed for aa -lout+ fo use 
intermittent leave er wrk a reduced rcbehtlc if tbe gglcyee, 
spame, child or parent has 8 sericu bsalth -ti-? 

A. Provided proper medical certification aad mice ir prmided, the 
absence m s t  be allowed. Hwever, the employee m s t  attempt to  
schedule the absences so as not to  disrugt the employer's operation 
and may be assigned to M alternative position with cquivalcnt pay 
and benefits that better acctrmPodate8 the intermittent or reduced 
leave schedule. 

. .  

L" 

. I  
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32. Q. 

A. 

the -1oyee bvt tbc aptiai of wing U ~ O P  in cocrjunctioo ritb 
urmral or rick leave for 
The employee may rqucst L W P  in conjunction with urnual or rick, 
and such combinations may k approved. R w w e r 4  the type lea= 
wed is subject to approval in accordance with noma1 leave 
'approval procedures. The only rquiret that a total of 12 
weeks absence be approved. 
longer availatle for the aksence, approval of IWOP is a matter of 
administrative discretion based on the needs of the tmpluyec and 
the needs and cost to the Postal %Nice. 

Except when tick or annual leave is 00 

33.  Q. a ptapcrly 8ubittCd k d&& kcau+c of 
operatiorral xeasas? 

A. If the absence is othcruisc justified under €I&&, the leave cannot 
k denied. The timing for taking intermittent leave to care for 8 
newly born son or daughter (unless medically necessary) is subject 
to the supervisor*s apprwal. (When the necessity for leave is 
foreseeable, the employee shall provide the enplayer with not less 
than 30 days' notice if practicable. If the necessity for law is 
based on a planned medical treatlPcnt, the employee shall pake a 
reasonable effort to schccfult the treatment so u not to unduly 
disrupt the cmployer ' 8 operations. ) 

34. Q. If an cprplaycc rcquuts lean far I mrAitim covered by RPI, at 
infonation mst the 

will be considered FNL (approval MY state pending verification of 
information), any requiranent for the tmployee to furnish 
additional certification, and a copy of Publication 71. 

p r d d e  to the eplcycc? 
A. The approved PS 3971 With a notation of whether or not the leave 

35. Q. What certificatioo is require3 for crpplcym request- FllL because 
of,- birth or placarrent of 8 I#]Q or daughter aad in order to -c 
for such son or daughter after birth? 

A. Tllat the employee is the parent, and the date of birth or placement 
of this son or dnughtcr. No medical certification is required. 

. .  

36. Q. fs  medical dommstatiar required for each abtp~cc after 8 d c a l  
physician bas certified tbat tbe qJ.oyee is receiviDg coatinu- 
treatpent? 
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A. No, but recertification of medical conditions pay k required to 
support leave rcquests at any reasonable inttmal, but not -re 
often than every 30 days, ualess: 
a) the employee requests an utension of leave 

. bl circumstances have changed significantly f r m  the origirml 
reques t 
c) the employer receives information that casts doubt upon the 
continuing validity of the certification 
d) the absence is for a different conditioa or reason 

37. Q. Wbat can an employer &a if bt or sbe quati- the adequacy of a 

A. If the certification includes the rcquirtd iafornratioa, the 
e c a l  cutificatioo? 

cmployer may require the a@oycc to obtain a second opinion at the 
employer's expense. 

38. Q. Is advance mitten notice required for aployee~' use of W? 
A: Yes, except in the case of unexpected emergencies. In such cases, 

the employee should provide notice by telcghoac, telegraph, fax or 
other electronic means. Additional ipfomtion mast be provided as 
soon as practicable to do so. 

39. 0. Is a 3971 mfficiurt a h a  notice 00 is dditioaal W t a t i m  
reauired? 

A. A iS-3971, Request for or Notification of Absence, is nrfficicnt 
for the advance notice provided it gives tbt appropriate 
information. 
provided before the request can be approved. 

Any additional requirtd -tation mist be 

YI. HISCELLANEOUS 

40.  Q. Qn an FXSA exePpt ewloyee DOV take leave in less tban full day 
irrcI€menta? 

A. Only if the time off is due to reasons covered by Ft&. Charging an 
FLSA exempt employee a panial day of leave for any other reason i s  
not allowed. 

41. Q. Can a step increase k deferred as 8 result of F?&? 
A. It can happen, but is not likely. R H t e  i s  a n a x h  of 12 W-ks 

during a leave year for leave taken as RQ1. An cmployee ust have 
13 weeks of lkJoP during a rtep increase wait period for the 8tcp 
increase to be deferred. fhe Family and M i c a 1  h a v e  Act docs not 
require accrual of any rights or benefits &ring the period of 
family leave. 

t 
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42. 0. Do wloytu retab the -layoff protectioa uhen ?3G bternapts 
the 20 pay per id  ~0rLCd per y ~ a r  duriag tbe sir ysar period of 
C00tiaucus s d c e ?  

other reasons. The maxhm RQ1 time off is 12 weeks or 6 pay 
periods per leave year. The only time RQ, w l d  interrupt the 
years required for protection is in cases here =re than 12 weeks 
of ??!L during two different leave years result in =re than 6 pay 
periods of absence during an individual crnployec's .anniversaryo 
year. In these rare cases the no-layoff protection pUst be 
mually restored. This is accamplished by sending a osPorandrnp to 
the Xinneapolis Information Senrice Center. 

. 

A. Yes. If no-layoff protection is lost, it wuld nolrpally be for 

43. Q. 1s -e uho bm bnn prcqressively aitciplined to and 
including r-1 md uho enters into a m-t and taku 2 weeks m for cootrgims W t i r - t  
fm Wlementing tbe texm and amditiam of tk Last O M c c  
Agr-t? 

A. This question ia currently under review, and it appears the Last 
Chance Agreement will be revised to ensure caupliance with 
rquirement to not discipline an euglcyee for absences cowred by 
RIL. 

!ast OMCC 

46. Q. Om an eqloyee be disciplined or receive otber admiaistzatirt 
action for absences covered by m? 
RILA, an cmployee could be subject to disciplinary action or other 
administrative action. 

A. No. However, if the absence urcetds tbe 12 weeks authorized by the 

I S .  Q. While absences for conditiam covered by the F ? U  be cited 
as a basis for discipline, am they be di-d in periodic . 
absence rcvieus c a i r n  the iqprtaace of rcgulat attendance? 

A. Yes. 

46. Q. Om tbe apPlOycC k S-tcd aft= bt #b bas abaratsd f d 1 Y  
leave, but is still Mablc to return to mrk? 

return to work should be treated as apy other failure to return to 
work. Also, if requested documentation, including keeping tht 
supemisor info& on an expected return to wrk date, ir  Wf 
provided within 1s days, family leave my be denied 8nd Stem 
tward separation nray be taken. 
later provided, the separation will have to k canceled. 

A. Once family leave has been exhausted, the cr~ployee'r failure to 

If appropriate doamentation is 

I 
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47. 0. Do provisions of tbe FKU vhicb ill- far r e a s s i m t  due to 

A. Yes. Of course, the changes must k accerqplished in accordance 

7 / 2 6 / 9 4  

curtailed schdule apply to baroaioiog uait ~ployees? 

with applicable collective bargaining agreements. 

48. Q. If a 72 becunts a car- -loyet md kcars eligible for Flu. 
during his  or her probatioaary period and rhuats m l f  during a 
rrignificant period of the ptobatioauy period due to RQ1, may t b  
USF5 extend the 90 day RrobatiOMry period as appropriate to ensure 
a ful l  90 days of cvaluatioo? 

A. There are no current provisions to -end the 90 day probationary 
period for new employees due to IiQI absences. 

. 



QWESn0,VS AVD Ah'SFIZRS (Q & A) 

1. Q. 

A. 

2. Q. 

A. 

3. Q. 

A. 

4. Q. 

A. 

- 

5. Q. 

A, 

6. Q. 

W ir ihr Fad'' a d  Mcdicrtl h v e  Act of X993? 

In geneml, the Act entides qdfid unplbyres to be absent for up to I2 
w o h e c k s  per yeor for the binh or do@n of a child; to c u e  for a rpowe, 
son, drurghrer, or parent h h  a serious health wndicion; or when u d t e  to 
w o d  beuause of a serious hcrrlth condition withovt bss of their job or he& 
benem.  

which employees are  q,uJiFA? 

How do I nppty fo r fd '  b e ?  

& I have to nques f d y  &avt (f I ~ e d  time off for a covend condition? 

I f  



7. 

8. 

10. 

If. 

12. 

13. 

A. 

Q* 
A. 

Q* 
A. 

Q* 

A. 

Q* 
A. 

Q- 

A, 

0. 

Lbes the 12 weeks trove huvr u be continuous? 

No, the lcovr muy be &en irJInniClrdy or on a d u d  schLdrJI btuts ot 
long as &g it in thut monner is rn-y netcswy or appmved by bcd 
~ g u n c n z .  

18 



A. 

14. Q. 

A. 

1s. Q. 

A. 

16. Q. 

A. 

17. Q. 

A8 

18. Q. 

A. 

When you indictate the requert u for one of the conditions covemi by the 
F d ’  OILd 3fedid  Lcove Act, you wil l  be pmidrd a notice of u p r m n s  
and empbpr obligprions. I/de &are it rrpprpved as one of the covered 
conditions, the oppmtinp offib! w i l l  note ‘ F M U ’  in the oppmved block of 
t h e / o m  3971. 

My wi/c ’s  doclor rrrid she needs &st total bed re* for the kt -0 months of 
her pregnancy, a d  I need lo my home to corc for our other c h U r e n .  Is this 
condib’on covered b y / m i ! y  teaw? 

Yes, this ltuvr i s  rokrn because of f i e  binh of your son or b g h i e r  uhicir is  
a covered condition. llhe b e  u n  be befon or @er the birrh, as b n g  as it 
is b e u s e  of the bhh .  

I am a tronsitiond empbyee for nine mon&s. Am I ek’piblr for f d y  l a v e ?  

llre F m 4  i s  no2 M l d  to m e r  o p b y e e s .  As long as you h e  been 
emplogtd for an attrunvkrrd tod of a pear a d  how w o w  a total of1250 
bun dvring the pnvious 12 montht, you an digiblr for the entittnntnt under 
LIU F d y  a d  Xrdieol b v e  Act of 1993. 115 is tnre men though you mog 
have trod a b r d  in srrvicr h e m  qpoinenents. l7k macewnrJarrdmpr 
CM be thr rtM of dift+;crtN rypes of appotztmett over s e v d  yeam. 

19 
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19. 

20. 

21. 

22. 

23. 

24. 

0- 

A. 

Q- 

A. 

0- 
A. 

0. 

A. 

Q* 

A. 

Q- 

May an e r n p l o p  be removed, dircipiincd, o r p k x d  on rean'cicd sick leare QS 

a n s d  of approved USI of f imi ly  k v r ?  

No. 

How are the 12 w r e h  of Fm i&? - 

Yes, but only on thr grounds dmt it vut applied in a disc- w e ? .  

I 

2 0  



25. 

26. 

27. 

28. 

29. 

30. 

A. 

0- 

'A. 

0- 

A, 

Q. 

A. 

e. 

A. 

Q* 

A. 

e* 

Is ~ v r  empbjre  entitled u up 10 12 wonbueeks of F.WL within a P o d  Stnice 
k v e  pew or dwing my 12 month pe'od? 

Does the USPS kt morricdpmarn 1pI;e up to 12 weeks of F.& each perycot, 
e v e R  though LAe F U  only m ~ n t ,  '*es a tombind &tatof 12 w e e k  between rhe 
two? 

Yes. 

21 
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per yeor ond hpt up LO a yrpr  from the date of b h h  of a child to apply for 
FML. Is 3 possib& for the empbpe  to t& 12 weeks in Seprember when the 
eAifd it born and rtrtn another 12 wtek in h i a h  Of the nrrt  yew? 

A. Yes. 

3I. Q. I MI having troublr getting a buby rirrrr on Sztudays and nrtd to be off mery 
other Sutuday lo uue for my 5 month old M y .  CM I take f d y  trove everp 
other Saturdog for that purpose? 

h a v e  nquesrcd & cut for p w  child, other than for m d k d  ruztons, moy be 
~n on an irJcrmiuent brrsis o d j  with y o w  supervisor's qpprowl. 

A. 

32. Q. I rook a week of l a v e  when my baby was born 2 mom ago- Now I WCUJ b 
t& the weds of J d y  4th ovto br with my baby. Since this q d j ' k s  for 
does my supenitor hove tcr mr om 

34. Q. Ccrn tireflu count as a serious iUnes? 

36. Q. van employre is oflwittr an ilhctt for an aededprr iod  a d  doa not nqucrt 
EML for the absence, it hef'e thur urtitlcd to an dRAjriAILof 3 ww&s umier 
the nuu? 

A- me Npenisor wovld h e  p k c d  FML in the q p r o v d  bbck ofthe PS 3972 
rtquerring lcovr for thr crirnded ilhes whether the onpbyer nquerrrd F W  
or not, 4f12 we& F3U h s  been us& rullrlit, the b e  yuv, thr anpbyee is 

22 



37. Q. 

A. 

38. Q. 

A. 

39. p. 
A 

40. Q. 

A. 

An empbjee i s  &gWstd 0s h a h g  recumnt, d e g e n e d v e  h r i r i S  which is 
suppo fled by medicd documentation ond qualifies 0s a strious iredth condition. 
The documenbtion indicaes his candirion may .fire up" QI any rime a d  
n d t r  him incrrgcrcimui for d q .  1718 unpbjtr seek & use this as a basis to 

in a d  request FML wdh liule or IU) norice. Lbcr this meet the criterip or 
the inlent of tht intenninrnt fcaw tntitltmcn! u d e r  tht F . U ?  

Does *continuing lrcotmenl' W e  E4P d o r  M me&fs? 

23 



II.  Q. 

A. 

42. Q. 

A. 

13. Q. 

A. 

#. Q. 

A. 

45. Q. 

A. 

M W  the t m p b j t r  w e  rhr leave i s  FML? 

NO, when an rmpbjrr  requeztt trove for a covered condition, the ruptnisor 
t h d d  note 'FML" in the rtquest fonn's q p p t v d  block, andgive rhr rrnpbyer 
a copy of USPS Fonn 11. 

M e n  m y  a supemisor deny or dehy l a v e  requeStd/or u condition covered 
by f d y  l ave?  

Lase nquests for forrscaobt m o n s  mop be denied or dehtyed unless 30 &ys 
notice ond requescd docwnenbtion ir provided. Afro, u n h  the leave i s  
medically necessaty, knve requerrd on M W e d e n t  or d u c t d  schcdde basts 
mag be denid or dekjed when it it to cott/or a newly born child or because 
of tite pbcunent of a child with the unpbyce.  &are request rhpi art pmpedy 
documenled and submined rhreiy may not be denied intlding %errnitlent or 
d u d  schuiule kavc rrquesed for a serious health condiiion. 

24 



A. 

47. Q. 

A. 

4%. Q. 

A. 

19. Q. 
/ 

A. 

SO. Q. 

Whether or not she e m p b p r  nqutds F.ML US kIc dvferenee. It is up to 
the supenisor 10 determine grhr leave q d h s  or nof, and to so note on the 
PS 3971. 

CM an mtpbyre use intennirtenf h v r  or wo& a d u d  schdu& for the bieh 
or placement of a son or &ug&er or lo care for a newborn son or &rrghrrr? 

Yes, but the riming of irzremiuent, nan-mdha& necessg lcove is subjtct to 
the supenisor's qpprovd- Appmd i s  based on the unpbyee's needs, Postal 
,Veeds, and cost to the P o d  Suvice. 

Gzn an empbjee use intennitrent have or w o d  a reduced schedule because of 
pmgnanq or &e serious hcnth condirion of a nmborn W? 

51. Q. VM unpbpce nquerls k v e / o r a  condition w v d  by FML, whpl W o d n  
nuut f ir  supenisor provide lo the anpbpr?  

A. me 4ppmvcd PS 3971 with a norocion of whether or nd the lmve Wip be 
conridrrrd FML ( q p r o v d  may -8 pending v-rr of wonndon), ony 

2s 



52. 

s3. 

s4. 

55. 

56. 

578 

0. 

A. 

Q* 

A. 

Q* 

A. 

Q. 
A. 

Q. 
A8 

Q* 
A. 

wire! c r r n ' j h b n  is nquired for emptoyrcs nqueaing FML because of ch'e b i d  
or placement of a son or d a u g k r  and in oder to core for such son or doughter 
&er binh? 

Tlicrt fhr rmptojee is rhe ponnt, d rhr daze of birrh or p k e m e n t  of air son 
or &ugker. h'o mtdicd c e r t i f i c d n  is nquirrd. 

No, but recertifi&n of m,Ainrf condirions mop be requind to r u p p o ~  b e  
nquertt at my nasoMbL interval, but not more ofim than every 30 &ys, 
u&SS: 
a) h e  rmpbyee nguczu on udrnrion of lrrrvr 
b) circwnst4nccr have chmgcd niniFMJI, from the oririnof n q u a  
e) the rnrployer ncaves @&ormotion that COIts dovbt~pon the sonrinrdng 
wlfditp of the c r w n  
a) the absence is for a condicSon or CIQtOn 

Con a sep incrwr be d e f e d  as a nsuh of fML? 
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59. 

60. 

61. 

62. 

63. 

Q9 

A .  

Q* 

A. 

0- 

448 

Q* 

A. 

Q- 

A. 

0. 

Yes. rfno-foyof'protecrion is ba, P woutd be for other masons. I%e 
nuuhum FML rime o/f is I2 weeks or 6 p y  p e h f s  per leave year. 73ie only 
t h e  F a  wouki irJrmpt  the yuan required for  pmtrction ir in coses *.here 
more h n  12 w e e k  of Fm during h ~ o  dr;f/rrerJ l a v e  yean rcsd in more t h n  
dpayprriodr of dsencr  during an W d d  empb~et 's  anniversay p a t .  I n  
these rvt coses the no-kr)of/proteetion must b t  manad' -red. This is 
accomplished by sendingo m e m o d m  to the Rfhncqpofitlnformarion Service 
Clnter. 

Is someone who ha been pmgresdvel'y disciplined up co QlLd including m o v d  
a d  w b  eaen into a "kut Chance" Apnanen~ and *s 2 w e e h  
EML for  con~o&us bronchitit exempt from i m p h e r i n g  the t e n s  OILd 
eondirions of the Iht Cironce Agmcment? 

CM an anpbyre be aire@hcd or mceive 0 t h  
absences wved by W? 

ve e n  for 

wirilr absences for condirions'tonrrd by the RbL4 connot be cited QZ a basis 
for disdphe, mn th9 be &cwd in periodic absence rtyitwt concetning the 
imporhnct or npkv - h e r ?  

Yes. 

CM the anpbyer be scporrrred q&r Ihr or she h a  txhuwed fivnily k v e ,  but 
is  sticl d k  to rrtrrm to w o d ?  



A. Yes, Of coume, rite changes mud be accomplkhd in accoduncr with applicable 
couIctive -&in8 agreements. 

\/ 64. Q. I/a TI3 becomes a career unployrr a d  becomes e&iblr/or FML during his 
or her p r o b c r t i a ~ y  period OlLd direas themselves dukng a dgntflcaa period 
the p m b u t h l ~ ~ y  period due to F& muy the USPS u i c n d  the 90 &y 
probationary period as oppmphtr to ensun am PO days of rvoLrrorion? 

of 

A. lfiere are no cwrent pmnjions to mend thr 90 rhy p r ~ b r r t i o n ~ y  petiod /or 
new nnpbyees due to FML absences. 
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(b) Employees who fall under the provisions of Public Law 83-102
and who have maintained a carryover of more than 440 hours
cannot increase their present ceiling.

(c) The parties agree that ELM 512.73d shall be changed to reflect
that an employee covered by the NPMHU National Agreement
is not paid for annual leave in excess of 55 days.  In all other re-
spects, the ELM provisions for payment of accumulated leave
are not changed because of this Memorandum.

MEMORANDUM OF UNDERSTANDING

ANNUAL LEAVE EXCHANGE OPTION

The parties agree that mail handler career employees will be allowed to
sell back a maximum of forty (40) hours of annual leave prior to the be-
ginning of the leave year provided the following two criteria are met:

1) The employee must be at the maximum leave carry over ceiling
at the start of the leave year, and

2) The employee must have used fewer than 75 sick leave hours in
the leave year immediately preceding the year for which the
leave is being exchanged.

This Memorandum of Understanding expires November 20, 2004.

MEMORANDUM OF UNDERSTANDING

LEAVE SHARING

The Postal Service will continue a Leave Sharing Program during the
term of the 2000 National Agreement under which career postal em-
ployees are able to donate annual leave from their earned annual leave
account to another career postal employee, within the same geographic
area served by a postal district.  In addition, career mail handlers may
donate annual leave from their earned annual leave account to family
members who hold a career position within the Postal Service regardless
of geographical location.  Family members shall include son or daugh-
ter, parent, and spouse as defined in ELM Section 515.2.  Single dona-
tions must be of 8 or more whole hours and may not exceed half of the
amount of annual leave earned each year based on the leave earnings
category of the donor at the time of donation.  Sick leave, unearned
annual leave, and annual leave hours subject to forfeiture (leave in ex-
cess of the maximum carryover which the employee would not be per-
mitted to use before the end of the leave year), may not be donated, and
employees may not donate leave to their immediate supervisors.  To be
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eligible to receive donated leave, a career employee (a) must be incapac-
itated for available postal duties due to serious personal health condi-
tions including pregnancy and (b) must be known or expected to miss at
least 40 more hours from work than his or her own annual leave and/or
sick leave balance(s), as applicable, will cover, and (c) must have his or
her absence approved pursuant to standard attendance policies.  Do-
nated leave may be used to cover the 40 hours of LWOP required to be
eligible for leave sharing.

For purposes other than pay and legally required payroll deductions,
employees using donated leave will be subject to regulations applicable
to employees in LWOP status and will not earn any type of leave while
using donated leave.

Donated leave may be carried over from one leave year to the next with-
out limitation.  Donated leave not actually used remains in the recipi-
ent’s account (i.e., is not restored to donors).  Such residual donated
leave at any time may be applied against negative leave balances caused
by a medical exigency.  At separation, any remaining donated leave bal-
ance will be paid in a lump sum.

MEMORANDUM OF UNDERSTANDING

LWOP IN LIEU OF SL/AL

It is hereby agreed by the U.S. Postal Service and the National Postal
Mail Handlers Union that:

1. As provided for in the Employee and Labor Relations Manu-
al (ELM) Exhibit 514.4(d), an employee need not exhaust
annual leave and/or sick leave before requesting leave with-
out pay.

2. As specified in ELM 513.61, if sick leave is approved, but the
employee does not have sufficient sick leave to cover the ab-
sence, the difference is charged to annual leave or to LWOP
at the employee’s option.

3. Employees may use LWOP in lieu of sick or annual leave
when an employee requests and is entitled to time off under
ELM 515, Absences for Family Care or Serious Health Prob-
lem of Employees (policies to comply with the Family and
Medical Leave Act).

4. In accordance with Article 10, Section 6, when an employee’s
absence is approved in accordance with normal leave ap-
proval procedures, the employee may utilize annual and sick
leave in conjunction with leave without pay. We further
agree that this would include an employee who wishes to
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continue eligibility for health and life insurance benefits,
and/or those protections for which the employee may be eligi-
ble under Article 6 of the National Agreement.

MEMORANDUM OF UNDERSTANDING

During the term of the 2000 National Agreement, sick leave may be used
by an employee to give care or otherwise attend to a family member hav-
ing an illness, injury or other condition which, if an employee had such
condition, would justify the use of sick leave by the employee.  Family
members shall include son or daughter, parent and spouse as defined in
ELM Section 515.2.  Up to 80 hours of sick leave may be used for depen-
dent care in any leave year.  Approval of sick leave for dependent care
will be subject to normal procedures for leave approval.

MEMORANDUM OF UNDERSTANDING

PART-TIME FLEXIBLE COURT LEAVE

1. Effective September 26, 1987, part-time flexible employees who
have completed their probationary period shall be eligible for
court leave as defined in Employee and Labor Relations Manual
Part 516.1 and Part 516.31.

2. A part-time flexible employee will be eligible for court leave if
the employee would otherwise have been in a work status or
annual leave status.  If there is a question concerning the status,
the part-time flexible employee will be eligible if the employee
was in work status or annual leave status on any day during the
pay period immediately preceding the period of court leave.

3. If eligibility is established under paragraph 2, the specific
amount of court leave for an eligible part-time flexible employee
shall be determined on a daily basis as set forth below:

a. If previously scheduled, the number of straight time hours
the Employer scheduled the part-time flexible employee to
work;

b. If not previously scheduled, the number of hours the part-
time flexible employee worked on the same service day
during the service week immediately preceding the period
of court leave;

c. If not previously scheduled and if no work was performed
on the same day in the service week immediately preceding
the period of court leave, the guarantee as provided in
Article 8, Section 8, of the National Agreement, provided
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such circumstances, the employee shall not be eligible to re-
bid the next posting of that assignment.

D) If at the end of one (1) year from the submission of the bid
the employee has not been able to perform the duties of the
bid-for position, the employee must relinquish the assign-
ment, and shall not be eligible to re-bid the next posting of
that assignment.

E) It is still incumbent upon the employee to follow procedures
in Article 12.3.C to request notices to be sent to a specific
location when absent.  All other provisions relevant to the
bidding process will also apply.

II. Higher Level Pay

Employees who bid to a higher level assignment pursuant to the proce-
dures described in the preamble and Part I, Bidding, above, will not re-
ceive higher level pay until they are physically able to, and actually per-
form work in the bid-for higher level position.

MEMORANDUM OF UNDERSTANDING

BETWEEN THE UNITED STATES POSTAL SERVICE AND
THE NATIONAL POSTAL MAIL HANDLERS UNION,

AFL-CIO

RETURN TO DUTY

The parties affirm their understanding concerning the review of
medical certificates submitted by employees who return to duty fol-
lowing extended absences due to illness.

We mutually agree to the following:

1. To avoid undue delay in returning an employee to duty, the
on-duty medical officer, contract physician, or nurse should
review and make a decision based upon the presented medi-
cal information the same day it is submitted.

Normally, the employee will be returned to work on his/her
next  scheduled  tour  of  duty  or  the  date  stated  in  the medi-
cal documentation, provided that adequate medical
documentation is submitted within sufficient time for review
and that a decision is made to return the employee to duty.

2. The reasonableness of the Service in delaying an employee’s
return beyond his/her next scheduled tour of duty or the date
stated in the medical documentation shall be a proper subject
for the grievance procedure on a case-by-case basis.
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the first-in, first-out sequence has been agreed to by both advo-
cates in accordance with the provisions articulated in Article
15.4.

� produce clear arbitration awards, ensuring both brevity and ease
of understanding, by limiting the recitation of contract language
to only citations that are relevant to the fact-circumstances of the
case, without reproduction of unnecessary and lengthy quotes
from the USPS-NPMHU National Agreement or other USPS
handbooks or manuals.

� ensure fairness to the parties, especially the grievant, by issuing
punctual awards as soon as possible following the close of the
hearing record.

In keeping with our joint responsibility to ensure the effective use of ar-
bitration, it is the position of the parties that canceled or lost arbitration
hearing dates should be a rare occurrence.  The parties are to be diligent
in exerting their best efforts to ensure that hearing dates are effectively
utilized to the maximum extent possible.

MEMORANDUM OF UNDERSTANDING

EXPEDITED ARBITRATION

The U.S. Postal Service and the National Postal Mail Handlers Union, a
Division of the Laborers’ International Union of North America, AFL
CIO, agree to hear grievances concerning the following issues in the Ex-
pedited Arbitration forum.

1. Restricted Sick Leave;

2. Step Withholding;

3. Employee Requests for Leave;

4. AWOL;

5. Request for Medical Certification;

6. Supervisor performance of bargaining unit work in 1.6A offices;

7. Bypass of employee(s) on the Overtime Desired List;

8. Holiday scheduling;

9. Designation of successful bidder;

10. Movement outside of bid assignment area;

11. Higher level assignments;

12. Employee claims;
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13. Any other grievance mutually agreed upon by the parties at
Step 3.

This Agreement does not change either party’s right to refer an expe-
dited case to regular arbitration in accordance with the applicable proce-
dures of Article 15, Section 4.C., of the National Agreement.

MEMORANDUM OF UNDERSTANDING

Re: Purge of Warning Letters

The parties agree that there will be a one-time purge of Official Disci-
plinary Letters of Warning from the personnel folders of all employees
represented by the National Postal Mail Handlers Union.  To qualify to
be purged, a Letter of Warning must:

1. Have an issue date prior to the effective date of the 2000 National
Agreement between the parties;

2. Have been in effect for 6 months or longer and not cited as an ele-
ment of prior discipline in any subsequent disciplinary action;
and

3. Not have been issued in lieu of a suspension or a removal action.

All grievances associated with discipline that is purged as a result of this
Memorandum shall be withdrawn.

MEMORANDUM OF UNDERSTANDING

TASK FORCE ON DISCIPLINE

The parties agree to establish at the national level a ”Task Force on Dis-
cipline.” The Task Force shall have three (3) representatives of the
Union and three (3) representatives of the USPS.

The purpose of the Task Force shall be to study the manner in which dis-
cipline is administered by the USPS, the manner in which disputes about
discipline are handled by the parties, and to recommend changes and im-
provements which can be made in the discipline and dispute resolution
systems.

The Task Force is authorized, at its discretion, to conduct tests of alterna-
tive discipline and dispute resolution systems in various facilities.

The Task Force shall convene periodically but at least quarterly, at such
times and at such places as it deems appropriate during the term of the
2000 National Agreement.  No action or recommendations may be taken
by the Task Force except by an agreement of the parties.

Nothing herein shall preclude any of the parties from exercising the
rights which they may otherwise have.



SUMMAR Y OF FMLA ARBITRATIONS 

N- 

USPS and N a t i o n a l  Postal M a i l  Handlers U n i o n ,  Nos. C90M-lC- 
C9 6 03 703 8, C9 OM- 1 C- D9 605 7025 (Si ckl es, December 24 ,  199 6) 

The FMLA requires an employee to timely advise the 
supemisor of medical or other qualifying conditbns for FMLA 
leave, but does not require the employee to expressly request 
FMLA leave. It is the supervisor's obligation to determine 
whether the condition is covered by the Act and, if so, to note 
this on Form 3971, to provide the employee with written 
notification concerning his or her rights and responsibilities 
under the Act, and to notify the employee as to any required 
medical documentation (citing with approval the NALC Arbitration 
Award in Case No. H90N-4H-D94068273 (Lurie, November 27, 1994)). 
Where the grievant notified his supervisor of the reason for his 
absence - -  to care for his wife who had been in a serious 
automobile accident - -  and supervisor did not notify employee of 
FMLA rights or make FMLA notifications on the 3971 forms or 
submit the forms to the FMLA Administrator for an eligibility 
determination, removal based in part on these absences was set 
aside. 

USPS and N a t i o n a l  Postal M a i l  Handlers U d o n ,  N o .  D9OM-1D- 
095006664 ( S k e l  ton, August 7, 1995) 

In a case where the grievant's own medical condition and 
that of her son would probably have qualified for FMLA leave and 
the claim was raised only at Step 3, the grievance was denied. 
Prior to arbitration, the grievant did not notify management of 
the reasons for her absences or provide any documentation to 
management justifying her absences. "The FMLA is clear and 
unambiguous that FMLA leave cannot be granted retroactively. It 
can be granted prospectively Or Concomitantly with the FMLA 
qualifying condition. If 

USPS and N a t i o n a l  postal Mail Handlers union, NO. H9OM-lH- 
094057914 (Skelton, May 30, 1995) 

The grievant called in his absences for various illnesses; 
however, the arbitrator found that there was no indication to 
management that these absences resulted from a chronic condition 
requiring continual attention by medical authorities. None of 
the grievant's 3971 forms indicated that he sought approval for 



FMLA absences. While noting merit in the Union's argument that 
the Postal Sewice was obliged at the time of the call-ins to 
designate the leave as FMLA or offer the grievant forms required 
to document such leave as qualified for F'MLA, the arbitrator held 
that the employee first has an "obligation . . . to establish 
that he has a condition which qualifies for FMLA leave. This 
cannot be accomplished by merely telling a supervisor that he has 
migraine headaches, a peptic ulcer or chronic neck pain." 
Although some of the grievant's conditions might have qualified 
for FMLA leave, It'serious health conditions' must be documented 
and approved for FMLA prospectively and not retroactively. And 
certainly not after discipline has occurred." - -  

USPS and N a t i o n a l  P o s t a l  M a i l  Handlers U n i o n ,  N o .  D 9 4 M - l D -  
0 9 7 0 0 0 4 5 9  (Sickles, D e c e m b e r  3 ,  1997) 

USPS and N a t i o n a l  P o s t a l  M a i l  Handlers U n i o n ,  N o .  M O M - L A -  
096059315 ( C a ~ a v o ,  N o v e m b e r  1 0 ,  1997) 

USPS and N a t i o n a l  P o s t a l  M i l  Handlers Union, N o .  D 9 4 M - l D -  
096085360 ( S i c k l e s ,  September 15, 1997) 

USPS and N a t i o n a l  P o s t a l  M a i l  Handlers U n i o n ,  N o .  D9OM-4D- 
095009806 ( S i c k l e s ,  A p r i l  7 ,  1995) 

Although management's obligations under the FMLA are 
triggered when management personnel are made aware of an - 
employee's possible coverage under the Act, an employee will not 
fall within the Act's protections where the employee makes no 
statements to management, nor makes any notations on pertinent 
Form 3971s' to raise a "red flag" to management that the absences 
were due to circumstances that may be covered under the Act. 

USPS and N a t i o n a l  P o s t a l  Mail Handlers U n i o n ,  N o ,  D 9 4 M - l D -  
D97057013 (Sickles, August 11, 1997) 

An employee's notice to his supervisor that his child had a 
high fever and other medical conditions requiring treatment by a 
doctor was sufficient to ''raise a red flag" to the supervisor 
that the employee may be entitled to FMLA leave to care for a 
family member with a serious health condition. Such notice 
triggered an obligation on the part of the supervisor to take 
action to determine FMLA elegibility. Because the superviser 
failed to take any action, erroneously concluding that the FMLA 
was not applicable, the arbitrator did not consider these 
absences in making a disciplinary determination. 

2 



USPS and N a t i o n a l  P o s t a l  M a i l  Handlers Union, N o .  C94M-1C- 
097013575 (Stol tenberg,  September 26, 1997) 

USPS and N a t i o n a l  P o s t a l  M a i l  Handlers Union, N o .  D90M-lD- 
094009670 (Stol tenberg,  January 21, 1997) 

A supervisor‘s general knowledge about an employee’s health 
problems is not sufficient to trigger management’s obligation to 
consider whether the employee is eligible for FMLA leave. Where 
an employee does not specifically inform management of the 
medical reasons for his or her absences, such absences are not 
protected. - -  

USPS and N a t i o n a l  P o s t a l  M a i l  Iiandlers U n i o n ,  N o .  MOM-LA- 
096042322 ( O ‘ B r i e n ,  September 26, 1997) 

Where an employee was diagnosed as suffering from 
depression, his absences were not protected under the FMLA where 
the employee never told his manager that his unsceduled absences 
were due to his depression and the employee never requested FMLA 
leave. When the employee provided documentation of his medical 
condition in response to his Notice of Removal, the health care 
providers’ medical documentation never indicated that the 
employee was incapacitated from working or that he needed to be 
given leave from employment for treatment of his depression. 

USPS and N a t i o n a l  P o s t a l  M a i l  Handlers Union, N o .  A94M-lA- 
097066268 ( L i e b o w i t z ,  December 19, 1997) 

USPS and N a t i o n a l  P o s t a l  M a i l  Handlers Union, N o .  E94M-lB- 
097034956 (Tamoush, August 29, 1997) 

USPS and N a t i o n a l  P o s t a l  M a i l  Handlers Union, N o .  D O M - l K -  
096072044 (Sickles, A p r i l  2, 1997) 

Absences are not protected under the FMLA where the employee 
does not provide documentation to management to substantiate a 
claim that the absence was due to a medical or other qualifying 
condition. 

USPS and N a t i o n a l  postal M a i l  Handlers Union, NOS.  H94M-lH- 
D97057805, H94M-lH-D97057806 (Holley, O c t o b e r  28, 1997) 

The FMLA did not preclude removal based on absences that 
occurred after the employee had exhausted his leave entitlement 
(twelve weeks) under the Act. 



USPS and N a t i o n a l  P o s t a l  M a i l  H a n d l e r s  U n i o n ,  No. A94M-3.A- 
D97021018 (Talmadge, N o v e m b e r  12, 1997) 

USPS and N a t i o n a l  P o s t a l  M a i l  Handlers U n i o n ,  No. J94M-lJ- 
D96089837 ( W a l t ,  November  10 ,  1997) 

USPS and N a t i o n a l  Postal M a i l  H a n d l e r s  U n i o n ,  No. I90-1X- 
095022455 (Krider,  June 21 ,  1995) 

Where an FMLA claim is not raised during the grievance 
process prior to arbitration, it is beyond the arbitrator's 
authority to consider such claims. _ -  

USPS and N a t i o n a l  P o s t a l  M a i l  H a n d l e r s  Union, N o .  M O M - 1 A -  
D96037391 (Liebowitz, N o v e m b e r  14, 1997) 

USPS and N a t i o n a l  P o s t a l  mil H a n d l e r s  Union, No. J90M-lJ- 
D96053690 (lines, August 31 ,  1997) 

USPS and N a t i o n a l  P o s t a l  M a i l  H a n d l e r s  Union, No. E94M-lJ- 
D96085918 (Krider ,  April 27 ,  1997) 

USPS and N a t i o n a l  P o s t a l  M a i l  H a n d l e r s  Union, No. C9OM-1C- 
D96062493 (Sickles, N o v e m b e r  11, 1996) 

An employee is not eligible for FMLA coverage where he or 
she has not met the Act's minimum hours worked requirement (1250 
hours during the prior twelve months). 

USPS and N a t i o n a l  P o s t a l  M a i l  H a n d l e r s  U n i o n ,  N o s .  I94M-1I- 

D97059936/1333003897 (VanScyoc, March 7 ,  1998) This case arose 
under the Bcwe d i t e d  Arbitration P a n e l  and therefore may not be 
cited a s  a Drecedent .  

D9 7 0599 3 4/1333 0 029 7 ,  I9 4M- 1X-D9 7 059935/1333 0239 7 ,  I9 4 M -  1 I - 

At issue in this case was whether leave that had initially 
been approved as non-F'MLA could be changed by the Postal Service 
to FMLA leave more than three months later. The Postal Service 
a lso  raised the issue of whether FMLA claims are subject to the 
parties' grievance procedure. 

The grievant, father to a baby born six weeks premature by 
Cesarean Section, notified his supervisor and requested extended 
leave to care for his dependent child. Copies of the Forms 3971 
were provided to the grievant and were marked by his supervisor 
as IIApproved, not FMLA.Il More than three months later, these 
forms were changed by the Manager of Distribution and Operations 
to 'IApproved, F 'MLA,~~  although the grievant was never notified. 
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The grievant provided timely medical certification (Form WH-380) 
indicating, under the section related to care for a family member 
with a serious health condition, that the grievant was required 
to care for the for the premature baby, who suffered from several 
health conditions, because the mother was incapacitated due her 
surgery. When the grievant subsequently requested eight weeks of 
FMLA leave to bond with his child, the Postal Service denied his 
request on the grounds that he could not take two leaves for the 
same thing under the FMLA. The grievant took leave anyway and 
was notified that he would be subject to disciplinary suspensions 
based on his unapproved absences. 

Senrice's contention that the FMLA is not subject to the parties' 
grievance procedure. The arbitrator noted that the language of 
the FMLA has been translated into relevant provisions of the 
Employee and Labor Relations Manual (llELM1l) and that the ELM is 
incorporated by reference into the National Agreement by Article 
19. Section 515 of the ELM states that the section "provides 
policies to comply with the Family and Medical Leave Act of 
1993," and much of the language of Section 515 mirrors the FMLA. 
The arbitrator also reasoned that even where the ELM provides no 
specific provisions with regard to a particular FMLA matter, 
because the stated purpose of these policies is to Ifcomply1I with 
the F'MLA, "it is reasonable to look to the FMLA, and rules 
promulgated thereto, to develop a better understanding of the 
Parties' Agreement." Under FMLA regulations, if an employer has 
sufficient infomation to determine whether the leave is for an 
FMLA reason and fails to designate leave as FMLA when the 
employee gives notice or when the leave commences, the employer 
cannot do so retroactively and cannot count such leave against an 
employee's twelve-week annual FMLA leave entitlement. Thus, the 
Postal Service could not change the grievant's first approved 
leave from non-FMLA leave to FMLA leave three months after the 
leave had ended. The arbitrator held that because there was no 
reasonable basis for denying the grievant's subsequent FMLA leave 
request to bond with his child, disciplinary actions based on 
those absences were without cause. 

The arbitrator found it unnecessary to rule an the Postal 

- 
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APWU ARBITRATIONS 

USPS and American Postal Workers U n i o n ,  N o .  G94T-46-096024286 
(Etaldovin. August 15, 1996) 

At issue was whether documentation provided was sufficient 
to meet FMLA requirements. For an employee to qualify for FMLA 
leave for the employee's own illness, a "Health Care Providerr1 
must certify that the employee's own serious health condition 
makes the employee unable to perform his job. The grievant 
submitted medical documentation from a Licensed-Clinical Social 
Worker (I1LCSW1l), to whom he had been referred by the Postal 
Service's Employee Assistance Program, to justify his request for 
extended sick leave to recover from mental health problems. 
Although the Postal Service may elect not to grant sick leave to 
an employee without acceptable medical documentation from a 
physician, under the FMLA, documentation need not come from a 
doctor, and a LCSW is- considered a "Health Care Provider" within 
the meaning of the Act (citing 29 CFR S 825.118). Thus, because 
the grievant's absence was protected leave under FMLA, discipline 
based on such a protected absence was improper. 

USPS and American Postal Workers Union, N o .  D9OC-40-094066660 
(Dean, Ju ly  12, 1996) 

the grievant frequently reported absent from work due to migraine 
headaches, that the Postal Service was put on notice of the 
grievant's medical problems and obligated to advise the grievant 
to possible eligibility for benefits under the FMLA. Accepting 
this argument would have the result that "every time an employee 
calls in sick, he would have to be notified that he may have FMLA 
rights." Citing with approval the approach of Arbitrator Skelton 
in two Postal Service arbitration awards(D90M-1D-D 95006664 and 
H90M-1H-D 94057914), the arbitrator stated that the Act cannot be 
applied retroactively to avoid discipline. IIAlthough . . . the 
Employer bears certain monitoring responsibilities under the 
FMLA, the primary obligation to seek the benefits of the Act is 
squarely placed upon the employee.Il 

The arbitrator also found that posting a Form 71, the form 
issued to employees who may be eligible for leave, rather than 
Form 1420, constituted substantial compliance with the Act's 
notice requirements. 

- 
The arbitrator rejected the union's argument that because 
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USPS and American P o s t a l  Workers U n i o n ,  No. J90C-lJ-D95053025 
(Benn,  March 23, 1996) 

With regard to unforeseeable absences, grievant was 
obligated to inform management of the reasons for his leave, but 
was not required to expressly assert that his absences were FMLA- 
protected. The arbitrator found support for his position in 
Manuel v. Westlake Polymers C o r p . ,  66 F.3d 758, 760 (5th Cir. 
1995)' FlvLLA regulations at 29 C.F.R. fi 825.303(b) ("the employee 
need not expressly assert rights under the FMLA or even mention 
the FMLA but may only state that leave is needed"), the Postal 
Services' FMLA Reference Materials, and Arbitrator Lurie's 
conclusion in H90N-4H-D 94068273 ("Under the m-, the Grievant 
was not required to request FMLA leave, but rather to timely 
advise her supervisor . . . of her medical condition.Il) It is 
the employer's responsibility to designate whether leave 
qualifies under FMLA, and if the employer does not have 
sufficient information to make the determination, the employer is 
expected to obtain additional required information. 

The arbitrator found that the absence was not FMLA 
protected, however, because grievant's flu and side-effects from 
medication did not constitute a "serious health condition.Il 
Although the grievant was seen by a health care provider once 
during each absence period, the grievant's condition did not 
require inpatient care nor was grievant placed under a "regimen 
of continuing treatment" which requires course of prescription 
medicine. 

USPS and American P o s t a l  Workers U n i o n ,  No. F9OC-4F-D95034653 
(Irvine, Mhrch 9, 1996) 

The grievant notified her supervisor of her child's serious 
health condition and provided proper documentation to support the 
child's illness, but supervisor was unaware of requirements for 
applying for FMLA leave. Under FMLA an employee is not obligated 
to request FMLA leave. It is a supervisor's obligation to 
determine whether a condition is covered by the FMLA and, if so, 
to note the fact on Form 3971, to provide written notice to the 
employee of her rights and obligations under the FMLA, and to 
advise her as to any medical documentation required. Because the 
employee advised her supervisor of her child's illness, but the 
supervisor did not note this on Form 3971 nor inform employees of 
her FMLA rights, the supervisor violated the FMLA and removal 
based on an FMLA protected absence is void. 
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USPS and American Postal Workers U n i o n ,  No. W O C - l H - D 9 5 0 3 6 4 5 0  
( P l a n t ,  Februazy 27, 1996) 

Management claimed that FMLA issues are not arbitrable 
because the E'MLA is not incorporated in any article of the 
National Agreement but is only covered in the Employee and Labor 
Relations Manual ( t t E L M 1 f ) ,  which does not bestow any additional 
rights on employees. The union contended that violation of an 
employee's rights under the FMLA would violate the ELM and thus 
also violate Article 3 and 19 of the National Agreement (NOTE: 
these Articles are not set out in the opinion). The arbitrator 
held the parties signaled an intent to resolve F'MLA issues within the grievance/arbitration process. - -  

USPS and American Postal Workers U d o n ,  Mo. C 9 0 C - l C - D 9 5 0 4 3 7 7 9  
(Zobrak, December 22, 1995) 

The arbitrator found that the Postal Service waived its 
right to argue that the grievant was not eligible for FMLA leave 
because he had not worked the minimum hours requirement (1250 
hours over the preceeding 12 month period) when it granted the 
employee FMLA leave. The arbitrator held arbitration in abeyance 
until the Department of Labor resolved various FMLA issues in 
final ruling on the grievant's appeal to the Department that his 
FMLA rights had been denied. 

USPS and American Postal Workers U n i o n ,  N o .  G 9 O C - l G - D 9 4 0 4 8 5 8 0  
( G o l d ,  September 3 0 ,  1995) 

The Union contended that because management knew the 
grievant was pregnant, and pregnancy is a covered condition under 
the FMLA, management had a responsibility to inform her about the 
FMLA. The arbitrator determined that the grievant did not make 
any request for long-term leave, either on a continuous, 
intermittent or reduced schedule basis, and there was no evidence 
that the grievant informed her supervisors that her absences were 
due to her pregnancy or other covered condition. "Under 
applicable procedures, the Grievant had an obligation to specify 
to her Supervisor that she needed [to take leave] for a covered 
condition. (She did not have to mention the FML,A.)If Management 
does not have a general obligation to take a proactive stance in 
informing employees of their rights under the FMLA. Only after 
an employee indicates that a request is for one of the conditions 
covered by the FMLA does the employer have an obligation to 
provide the employee notice of her rights and obligations under 
the FMLA. Should the Postal Service fail to request medical 
documentation of an employee's covered condition, this 
requirement is waived. 

a 



A m e r i c a n  Postal Workers U d o n  and USPS, No. F9OC-4F-D95024884 
(Snow, August 10, 1995) 

The gievant requested leave to accompany his wife to Chicago 
for medical consultations and procedures related to his wife 
donating ova to the grievant's sister, who was attempting to 
become pregnant through in vitro fertilization. The doctor had 
requested his presence and initially the supervisor seemed to 
think the request could probably be granted. The grievant was 
asked to provide medical documentation of his need to be in 
Chicago, which he did. At issue was whether FMLA extends to 
donors or spouses of donors to in-vitro fertilization procedures. 
The arbitrator concluded that a woman who was trying to get 
pregnant through in-vitro fertilization may be covered within the 
definition of ttserious health condition1' involving Itcontinuing 
treatment by (or under the supervision of) a health care provider 
. . . for prenatal care." However, the arbitrator concluded that 
the term "prenatal care" did not cover donations of ova to permit 
another woman to become pregnant. Although voluntary treatments 
that are not medically necessary may be covered by the FMLA if 
inpatient hospital care is required, no evidence was submitted to 
indicate that hospitalization was necessary for the procedure. 

USPS and American Postal Workers U n i o n ,  N o .  G9OC- lB-D94048580  
(Gold, O c t o b e r  22, 1 9 9 4 )  

The issue of whether the grievant was removed in retaliation 
for exercising rights under the F'MLA and other statutes 
incorporated by reference into the National Agreement is 
arbitrable; however, the issue of whether the grievant was 
covered by the FMLA or whether her supervisor violated the 
National Agreement by failing to offer her the benefits of the 
Act is not arbitrable under the Agreement. 

9 



NALC ARBITRATIONS 

USPS and N a t i o n a l  Association of Letter C a r r i e r s ,  N o .  H9ON-4H- 
094068273 ( L u r i e ,  N o v e m b e r  27, 1 9 9 4 )  

The grievant notified her supervisor that she had displaced 
her hip joint and would be absent from work for a number of days. 
The grievant did not request leave under the FMLA, and her 
supervisor completed and signed a Form 3971 without making any 
notations or remarks. Upon returning from an absence of 
approximately two weeks, the grievant provided her supervisor 
with physicians' notes certifying that she had been unable to 
work during her absence due to degenerative joint disease and 
that her 
the next 
grievant 

The 
serious 
it was a 

work schedule must be limited to four hours per day for 
ten days. The Postal Service subsequently removed the 
for failure to be in regular attendance. 

arbitrator found the grievant's condition to be a 
health condition" within the meaning of the Act, because 
physical impairment which required her to miss more than 

three days of work and which involved-continuing treatment by her 
doctor. Although the Postal Service argued that the absences 
were not protected because the grievant never expressly requested 
FMLA leave, the arbitrator held that an employee is not required 
to expressly request F'MLA leave. An employee is required to 
timely inform her supervisor of the nature of her medical 
condition. Upon receipt of such information, the supervisor is 
obliged to determine whether the condition is a 'Iserious health 
condition" covered by the Act and, if so, to note this fact on 
the employee's Form 3971, to provide the employee with written 
notification of her rights and responsibilities under the Act, 
and to notify the employee of any required medical documentation. 
The grievant's supervisor failed to fulfill her obligations under 
the Act. 

10 

The arbitrator concluded that because the grievant's 
absences were protected leave under the FMLA, use of such 
protected absences by the Postal Service as a basis for the 
grievant's removal violated the FMLA. The Postal Service's 
action also violated Article 19 of the National Agreement because 
the FMLA has been expressly endorsed by the Postal Service and 
incorporated into its handbooks and manuals. 



SUMMARY OF POSTAL SERVICE FMLA CASES 

Vargo-Adams v. United States Postal Setvice, 1998 U.S. Dist. 
LEXTS 1562, 4 Wage & H o u r  Cas. 2d (RNA) 663 ( N . D . 0 h i o  January 9, 
1998) 

An employee who suffered from migraine headaches claimed 
that she was wrongfully discharged for absences that should have 
been protected as intermittent leave under the FMLA. The 
employee provided the Postal Service with written notice from her 
physician that she suffered from migraines and claimed to have 
notified her supervisor at the time of subsequent absences that 
she could not work as a result of her migraine condition. The 
court found that the employee's actions could reasonably 
constitute sufficient notice to the Postal Service that her 
absences qualified under FMLA. The Postal Service argued that 
migraines do not constitute a "serious health conditionll because 
the employee's absences were sporadic and did not last for more 
than three days, suggesting and that she did not need continuing 
medical treatment. Based on the employee's evidence that she 
visited her physician six times with regard to her condition, the 
court found that it would be reasonable to conclude that her 
migraines constituted a llserious health condition" under the Act. 

c Theole v. U n i t e d  States Postal Service, 1998 U.S. Dist. LEXIS 
2876 (N.D.111. March 10, 1998) 

Both parties agreed that the employee did not meet the 
FMLA's minimum hours worked requirement because he worked less 
than 1,250 hours during the twelve months prior to his leave 
request. The employee argued that he should still be covered by 
the Act on the following grounds: (1) that under the FMLA an 
employer must notify an employee that he or she is ineligible for 
leave within two days of the leave or the employee will be deemed 
eligible; (2) that the arbitrator found that the Postal Service 
failed to notify the employee that he was ineligible for FMLA 
leave until after he took the leave and that the court is thus 
collaterally estopped from making another determination; and ( 3 )  
that he would have met the Act's 1250 hours worked requirement 
had he not been improperly suspended. The court dismissed all of 
the employee's arguments. First, the court held that the FMLA 
regulation requiring an employer to advise an employee of E'?%.A 
eligibility within two days, 29 C.F.R. § 825.110(d), did not 
exist at the time the employee requested leave, and this rule is 
not retroactive. Second, the court held that it was not 
collaterally estopped from determining the employee's FMLA 
eligibility because that issue was neither actually litigated nor 
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essential to the final judgement in the arbitration. Final.ly, 
the court found that it did not have jurisdiction to consider the - 
employee’s improper suspension claim, which was denied at the 
grievance stage and never appealed. 

S i d a r i s  v. Runyon,  967 F. Supp. 1260 (M.D.Ala. 1997) 

An employee claimed that the Postal Service terminated her, 
in part, to prevent her from taking FMLA leave to care for a son 
with a serious health condition. The employee had requested her 
supervisor to provide her with FMLA information-twice prior to 
her termination, but the supemisor had failed to do so. The 
court found that the employee satisfied a prima facie case of 
discrimination under the FMLA, which requires a showing (1) that 
she was protected under the FMLA, (2) that she suffered an 
adverse employment decision, and (3) that she was treated less 
favorably than an employee who had not requested leave or that 
the adverse employment decision resulted from her request for 
leave. Postal Service responded that the employee was terminated 
for several legitimate nondiscriminatory reasons: repeated on- 
the-job accidents, which posed a danger to herself and other 
employees, improper conduct, failure to timely report an on-the- 
job injury, and her inability to fulfill her job duties. The 
court found that the employee could not show that each of the 
proffered reasons for her termination was pretextual and the 
court, therefore, concluded that the employee failed to carry her 
burden of showing that the Postal Service discriminated against 
her to prevent her from exercising her FMLA rights. 

12 
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OPINION: 
LASKER, D.J. 

This case raises unsettled questions about how the e l -  
atively new Family and Medical Leave Act fits into the 
already crowded intersection formed by the various laws 
regulating employment relationships - in particular, to 
what extent, if any, the FMLA supersedes various statu- 
tory and regulatory provisions governing an employer's 
ability to condition an employee's nturn to work fol- 
lowing medical leave on a fitness-forduty examinati on. 

- 
I. 

Deborah Albert has been employed by the United 
States Postal Service in various capacities for the past 
seventeen years. She held her most recent position, 
as District Manager in charge of the Boston area, un- 
til September 29, 1997, when she became temporarily 
disabled due to clinicai depression and took a leave of 
absence. Albert claim she became depressed because 
she was subjected to gmder-based discrimination and 
harassment by her d e  supervisor, the Vice h i d e n t  
of "Q] the Northeast Area. While on leave, Albert filed 
a charge of discrimbation with the EEOC. 

On November 26, 1997, Muy Burrell, Manager of 
Human Resources in the Northeast Arts, wrote Albert 
a letter indicating that Albert met the threshold eligi- 
bility requircmenta for the PMLA, and rsquesting that 
she submit certification from her health cam provider 

L 

so that the Postal Service could determine whether her 
absence should be designated FMLA leave. Burrell also 
asked that Albert provide updated medical evidence of 
her continued inability to work. 

On December 1, 1997, Albert's t n d n g  psycholo- 

work, 'provided that the Postal Service makes the ncc- 
c~sary changes that assure her of freedom from gender- 
based harassment and discrimination, and reverses any 
previously taken discriminatory action. " Dr. Smith sent 
Burrell a letter describing Albert's treatment and diag- 
nosis on December 11, 1997. She wrote that she did not 
fill out the FMLA form provided by the Postal Service 
because it did not seem appropriate in light of Albert's 
rccuvery, but indicated that she used the form for ref- 
erence and intended her letter to address all the "'93 
material issues surrounding Albert's leave. 

On De!cember 17, 1997, Burrell wrote to inform 
Albert that the letters from her treating psychologist 
werc "inadequate to assess" her ability to work, and that 
Albert had therefore been scheduled for a fitness-for- 
duty eXaminati on, to include a psychiatric evaluation, 
with Dr. Lawrence Strasburger. An attorney for the 
Postal Service sent a similar letter to Albert's attorney, 
telling him that the Service needed additional informa- 
tion to evaluate not only whether Albert was fit to return 
to work, but also whether her medical condition quali- 
fied for protection under the FMLA. Albert was placed 
on paid administrative leave pending the results of the 
scheduled examination, and warned that refusal to un- 
dergo the examination could be cause for d i s c i p l i i  
action, including termination. 

Albert's attorney objected to the pro@ examina- 
tion, claiming that the Postal Service had no right to 
condition the plaintiffs return to work on a fitness- 
forduty exambation. In a letter dated December 30, 
1997, he claimed that the Postal Service had no ma- 
son to doubt Dr. Smith's certification, and offered to 

gist, Dr. Carolyn smith, certified Albert fit to return to 



Page 3 

2ND CASE of Focus printed in FULL format. 

DEBORAH ALBERT, Plaintiff, v. MARVIN T. RUNYON, JR., POSTMASTER GENERAL OF THE 
UNITED STATES P0sT;AL SERVICE, Defendant. 

Civil Action No. 98-10246-MEL 

UNITED STATES DISTRICT C O W  FOR THE DISTRICT OF MASSACHUSETTS 

1998 U.S. Dist. LEXIS 7505 

May 5 ,  1998, Decided 

COUNSEL; [*13 For DEBORAH ALBEKI, Plaintiff: 
Kenneth V. Kurnos, Kurnos, Capace & Margolim, U, 
Boston, MA. 

For Marvin T. Runyon, Jr., Defendant: Michael 3. 
Pineault, United States Attorney's Ofice, Boston, MA. 

JUDGES: Moms E. lasker, U.S.D.J. 

OPINIONBY: Moms E. Lasker 

OPINION: 
LASKER, D.J. 

This case raises unsettled questions about how the rel- 
atively new Family and Medical Leave Act fits into the 
already crowded intersection formed by the various laws 
regulating employment relationships -- in particular, to 
what extent, if any, the FMLA supersedes various statu- 
tory and regulatory provisions governing an employer's 
ability to condition an employee's return to work fol- 
lowing medical leave on a fitness-forduty examinati on. 

I. 

Deborah Albert has been employed by the United 
States Postal Service in various capacities for the past 
seventeen years. She held her most recent position, 
as District Manager in charge of the Boston area, un- 
til September 29, 1997, when she became temporarily 
disabled due to clinical depnssion and took a leave of 
absence. Albert claims she became depressed because 
she was subjected to gender-based discrimination and 
harassment by her male supervisor, the Vice Pmident 
of [q] the Northast Area. While on leave, Albert filed 
a charge of discrimination with the EEOC 

On November 26, 1997, Mary Bumll, Manager of 
Human Resources in the Northerst Area, wrote Albert 
a letter indicating that Albert met the thnshold eligi- 
bility requirements for the FMLA, and tcquesting that 
she submit certification from her health care provider 

so that the Postal Service could determine whether her 
absence should be designated FMLA leave. Burrell also 
asked that Albert provide updated medical evidence of 
her continued inability to work. 

On December 1, 1997, Albert's treating psycholo- 
gist, Dr. Carolyn Smith, certified Albert fit to return to 
work, "provided that the Postal Service m a k ~  the nec- 
esmy changes that assure her of freedom from gender- 
based harassment and discrimination, and reversa any 
previously taken discriminatory action. " Dr. Smith sent 
Burrell a letter describmg Albert's treatment and diag- 
nosis on December 11,1997. She wrote that she did not 
fill out the FMLA form provided by the Postal Service 

recovery, but indicated that she used the form for ref- 
erence and intended her letter to address all the ""31 
material issues surrounding Albert's leave. 

On December 17, 1997, Burrell wrote to inform 
Albert that the letters from her treating psychologist 
were "inadequate to assess" her ability to work, and that 
Albert had therefore been scheduled for a fitness-for- 
duty examination, to include a psychiatric evaluation, 
with Dr. Lawrence Strasburger. An attorney for the 
Postal Service sent a similar letter to Albert's attorney, 
telling him that the Service needed additional informa- 
tion to evaluate not only whether Albert was fit to return 
to work, but also whether her medical condition quali- 
fied for protection under the FMLA. Albert was placed 
on paid administrative leave pending the results of the 
scheduled examination, and warned that refusal to un- 
dergo the examination could be cam for disciplinary 
action, including tMminati on. 
Albert's attorney objected to the proposed examina- 

tion, claiming that the Postal Service had no right to 
condition the plaintiffs return to work on a fitnew- 
forduty examination. In a letter dated December 30, 
1997, he c l a  that the Postal Service had no rea- 
son to doubt Dr. Smith's certification, and offered to 

because it did not seem appropriate in light of Albert's ._ 

- 
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have Albert provide additional information to [*4] alle- 
viate any outstanding concerns. He also represented that 
Albert would submit to the examination if accompanied 
by a psychiatrist of her choosing to lessen the risk that 
the examination would be psychologically damaging. 

The exchange of letters between plaintiff's counsel 
and the representatives of the Postal Service continued 
for another five weeks. Postal Service counsel refused 
Albert's request that she be permitted to bring some- 
one to the examination, and further explained the need 
for an examination by writing that Dr. Smith's letters 
were vague and conclusory in that they suggested lim- 
itations on Albert's activities without providing precise 
information about those limitations. Albert's attorney 
responded that Albert would be returning to work sine 
she had complied with the relevant rules and proccdum, 
but the Postal Services responded that Albert could not 
return without a report from the required fitncss-for- 
duty examination. Albert's counsel also submitted a 
new certification of Albert's serious health condition 
from Dr. Smith -- this one on the FMLA form pro- 
vided by the Postal Service. The Postal Service agreed 
to review the new form to determine whether Albert's 
leave [*5] should be designated as FMLA leave, but 
insisted that "routine policy" still required Albert to un- 
dergo an examination to assess her ability to perform 
the requirements of her position. The Service did re- 
view the second certification, but continues to maintain 
that Dr. Smith's submissions do not provide a sufficient 
basis for assessing whether Albert's condition qualified 
for FMLA leave. 

Albert filed this suit pursuant to 29 US. C. 3 2617, 
which authorizes employees to file civil actions against 
their employers for violations of the FMLA. Albert asks 
to be restored to her job without having to undergo 
a psychiatric examination. She requests a permanent 
injunction preventing the defendants from conditioning 
her continued employment on submission to such an ex- 
amination. She alleges that the Postal Service has vio- 
lated the FMLA - and has not even followed its own 
guidelines -- in requiring her to undergo examination, 
and she expresses concern that the real purpose of the 
proposed examination is not to determine her fitness for 
duty, but to gather information to build a defense to 
her EEOC claim and to provide a rationale for taking 
negative employment action against her in the future. 
[%] Albert also complains that the contemplated scope 
of the proposed cxambtion appears to go well beyond 
what could be relevant to the Postal Service's legitimate 
businem concerns, and that the invasive nature of the 
e Xamination could cause her substantial psychological 
harm. nl  

._ 

n l  The Postal Service argues that neither the pur- 
pose nor the scope of the proposed examination can 
be considered here, since objections to these matters 
must be made under different statutes and must pro- 
ceed through administrative chamels before reach- 
ing federai court. However, Albert challenges the 
fitness-forduty examination only on the grounds that 
it is impermissible under the FMLA, and not be- 
cause of its allegedly retaliatory purpose or over- 
broad scope. Thcse assertions arc merely part of the 
background of her complaint. 

Albert moved for a preiiminary injunction, and the 
parties agreed that she would remain on paid adminis- 
trative leave pending this decision. The relevant issues 
have baa fully briefed and the case is therefore [V] ripe 
for final judgment in lieu of prelimhary relief. In accor- 
dance with the provisions of Fed. R. Civ. P. 65(a)(2), 
the parties were informed that the court intends to make 
a final disposition of the case. Each party has since re- 
quested that summary judgment be entered in its favor. 
Both parties agree that then is an adequate factual basis 
and there has been sufficient legal argument to determine 
whether the Postal Service's conduct comports with the 
requirements of the FMLA. However, the Service con- 
tends that even if Albert's arguments as to the effect of 
the FMLA are accepted, she may not be granted perma- 
nent relief at this time since she has not proven she is 
entitled to the protections of the Fh4LA. n2 

n2 The Service requests that, if judgment is not 
now entered in its favor, a schedule be set to al- 
low discovery as to Albert's ability to establish the 
foundational elements of an FMLA claim, in par- 
ticular, whether she was eligible for FMLA leave, 
whether she suffered from a serious health condition 
entitling her to FMLA leave, and whether she pro- 
vided substantiating documents in a timely manner. 
However, all relevant facts should be available to 
the Postal Service, and the Service has not explained 
what discovery it believes necemary for determin- 
ing these issues. Accordingly, I am prepared to is- 
sue a final judgment, as detailed below, unless the 
Postal Service can show that discovery might support 
a good faith argument that Albert's leave is not cov- 
ered by the FMLA. The Postal Service's own failure 
to decide whether Albert's leave qualifies as FMLA 
leave does not itself cnatc a factual dispute as to her 
entitlement to the Act's pr~ttctiOna. 
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II. 
Congress enacted the FMLA "to balance the demands 

of the workplace with the needs of families" by "en- 
titling employees to take reasonable leave for medical 
reasons, for the birth or adoption of a child, and for 
the care of a child, spouse, or parent who has a seri- 
ous health condition. " 29 US. C. Q 2601(b). Employees 
whose leave falls within the scope of the FMLA receive 
various protections, most notably, their leave may not 
be denied, their health benefits are maintained, and their 
jobs are protected. 29 CF.R. Q 825,100. The Act guar- 
antaes "eligible" employ= of covered employers up to 
12 workweeks of leave in any 12-month period for any of 
the above-mentioned reasons. 29 US. C. 9 2612(a)(l). 
Those who have been employed by their current em- 
ployer for at least 12 months, and who have worked 
at least 1,250 hours within the preceding 12-month pe- 
riod, are eligible for the protections of the FMLA. 29 
US. C. 0 2611(2)(A). The Act and its implementing reg- 
ulations cover Postal Service employees. 29 CER. Q 
825.109(b)(l). 

An employee may take FMLA leave "because of a 
serious health condition that makes [her] unable to pcr- 
form the functions of [her] position. " 29 U. S. C. Q ['%+I 
2612(a)(l)@). A "serious health condition" is defined 
as "an illness, injury, impairment, or physical or men- 
tal condition that involves . . . inpatient care . . . 
or continuing treatment by a health care provider. " 29 
US.C. 3 2611(11). The implementing regulations de- 
scribe the various ways in which these definitions may 
be satisfied, and explain that "a serious health condition 
involving continuing treatment" includa a period of in- 
capacity lasting more than three consecutive days and 
any subsequent related incapacity, coupled with at least 
two treatments by a health care provider. 29 C.F.R. 3 
825.114(a)(2)(i)(A). 

An employee must notify her employer of the need 
for FMLA leave "as soon as practicable," but "need not 
expressly assert rights under the FMLA or even men- 
tion the FMLA." 29 CER. QQ 825.302, 825.303. It 
is the employer's duty to determine whether leave is 
FMLA-qualifying, and the employer must base its deci- 
sion "only on i n f o d m  nceived from the employee. " 
29 CF.R. 9 825.208(a). Leave taken under the FMLA 
may be either paid or unpaid, dependig on the em- 
ployee's eligibility for leave under the employer's gen- 
eral policiw. 29 CER. Q 825.207. Where an em- 
ployee [*lo] usea accrued paid leave, the employer may 
not have sufficient information to detetmine whether the 
leave is covered by the FMLA. In such a situation, "the 
employer should inquire further of the employee. . . 
toascertrun ' whether the paid leave is potentidy rILA- 

qualifying." 29 C.F.R. 3 825.208(a). 

An employer may require employees seeking leave 
for medical reasons to provide certification of their se- 
rious health conditions from their health care providers. 
29 U.S.C. Q 2613(a). Such certification "shall be suf- 
ficient" if it includa the date on which the condition 
commend, its probable duration, "appropriate medi- 
cal facts . . . regarding the condition, " and "a statement 
that the employee is unable to perform the functions of 
[her] position. " 29 US. C. Q 2613(b). An employer may 
demand a second opinion if it "has reason to doubt the 
validity" of the provider's certification. 29 US. C. 3 
2613(c). 

The FMLA pmvidea that an employee returning from 
FMLA leave "shall be entitled" to be restored to her for- 
mer position or an equivalent position of employment. 
29 US. C. 3 2614(a)(l). An employer may condition 
restoration on a uniform policy that requires each retum- 
ing employee to [*11] obtain certification of her ability 
to resume work from her own health care provider. 29 
U. S. C. Q 2614(a)(4). 

The implementing regulations provide that this certifi- 
cation "need only be a simple statement of an employee's 
ability to return to work." 29 CF.R. Q 825.310(c). "he 
regulations allow the employer, with the employee's per- 
mission, to have its own health care provider contact the 
employac's health care provider "for purposes of clar- 
ification of the employee's fitness to return to work." 
Id. The employer may not request additional infonna- 
tion, and may request clarification "only for the serious 
health condition for which Fh4LA leave was taken." 
Id. Moreover, "the employer may not delay the em- 
ployee's return to work while contact with the health 
care provider is beiig made. " Id. 

m. 
Albert maintains that her leave of absence from 

September 29, 1997 through December 1, 1997 qual- 
ifies as FMLA leave, and that she is thus entitled to the 
Act's protections. She claims that the Postal Service's 
refusal to allow her to return to work until she submits 
to a fitness-forduty examination violates her right un- 
der the FMLA, 29 U.S.C. Q 2614(a)(l), to be restored 
to her position [*123 of employment or an equivalent 
one. Albert argues that Dr. Smith's certification of 
her ability to work triggered her right to return to work 
under 29 U.S.C. Q 2614(a)(4). She complaias that the 
Postal Service not only was mistaken in deeming Dr. 
Smith's certifications inadequate, but also responded 
improperly to this perceived inadequacy. Rather than 
requesting clarificatioa, as contemplated by 29 CRR. 
Q 825.310(c), the P0st.l Service dcmaaded that Albert 

- 
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submit to a psychiatric examination -- which, she as- 
serts, is not permitted by the Fh4J.A or its implementing 

For purposes of argument, the Postal Service assumes, 
but does not concede, that Albert qualifies for the pro- 
tections of the FMLA, but contends that its actions are 
permissible under the Act. The Postal Service offers 
several justifications for having ordered Albert to un- 
dergo a fitness-forduty examination. First, the Service 
claims, as it did in its letters to Albert and her coun- 
sel, that the examination is needed because Dr. Smith's 
submissions did not satisfy the FMLA's standards for 
medical certifications. Next, the Service maintains that 
the FMLA does not supplant long-standing agency pol- 
icy allowing [*13] it to require employ- to undergo 
fitness-forduty examinations at any time, and to place 
them on paid administrative leave pending receipt of ex- 
amination results. The defendant further claim that the 
proposed examination is permissible under the standards 
expressed in the Americans with Disabilities Act and the 
Rehabilitation Act of 1973, and accordingly argues that 
it would not violate the FMLA since the statutes are to 
be read consistently with one another. 

Albert responds that the Service's demand that she un- 
dergo a psychiatric examination prior to reinstatement 
does not conform even to its own regulations, since Part 
864.4 of its Employee and Labor Relations Manual re- 
quires only "medical certification" from returning em- 
ployees. She argues further that even if Postal Service 
regulations did permit a fitness-forduty examination in 
the present circumstances, they could not supersede the 
provisions of the FMLA. Albert also denies that the 
ADA and the Rehabilitation Act are implicated here since 
she is not currently under any disability and is not mak- 
ing any claim under the ADA. 

~ regulations. 

-_ 

IV. 

Dr. Smith certified that Albert could return to work 
as of December 1, 1997. The Postal Service [*14] 
deemed Dr. Smith's letters inadequate to allow it to 
assess whether Albert would be capable of performing 
all her duties. Although Albert authorized the Service 
to contact Dr. Smith with any questions, her employer 
ignored this offer and instead scheduled Albert for an 
independent fitness-for-duty examination. The Postal 
Service did not specify whether it found Dt. Smith's 
certification inadequate to satisfy the FMLA standards, 
or its own agency standards, or both, but this purported 
justification for requiring Albert to submit to a psychi- 
atric exammat . ion is insufficient in any event. 

A. FMLA Fitness-for-Duty Certification ' 

The FMLA does not authorize an employer to make 
its own determination of whether an employee is fit to 
return from FMLA leave following recovery from a se- 
rious health condition, Rather, an employer must rely 
on the evaluation done by the employee's own clinician 
and return the employee to work without delay upon re- 
ceipt of medical certification. This certification may be 
a "simple statement of any employee's ability to return 
to work," and need not contain the specific information 
about the employee's condition that the Postal Service 
criticizes Dr. Smith [*15] for not providing. 29 C.F.R. 
9 825.31qc). Dr. Smith's letter is sufficient to satisfy 
the FMLA fitness-forduty standard. 

Moreover, requiring Albert to undergo a psycholog- 
ical examination was not the proper way for the Postal 
Service to resolve any legitimate concerns it might have 
had about her abilities and possible restrictions on her 
activities. An employer with questions about the scope 
or adequacy of a medical certification may take advan- 
tage of the FMLA provision allowing it to contact the 
employee's clinician for clarification, but may not force 
an employee to submit to a further examination before 
ailowing her to return to work. 29 CF.R. 9 825.3 lqc).  
In comments issued in conjunction with the final FMLA 
regulations, the secretary of Labor explicitly declined to 
allow employers to seek a second opinion as to an em- 
ployee's fitness for duty once the requisite certification 
has been received, noting the absence of any statutory 
authorization for such a procedure. 60 Fed. Reg. 2180, 
2226 (Jan. 6,1995)(Summary of Major Comments). n3 
Accordingly, the Postal Service cannot justify its rejec- 
tion of Dr. Smith's medical certification by claiming that 
it needed "specific information" [*la] about Albert's 
condition to evaluate her fitness to return to duty un- 
der the FMLA. If the Service believed that Dr. Smith's 
proviso against the alleged harassment of Albert indi- 
cated limitations on Albert's ability to work -- as well it 
might, in view of its likely disagreement with Albert's 
characterization of previous events as discriminatory -- 
it should have sought clarification from Dr. Smith. It 
did not. 

n3 The Secretary wrote: 

Four commenters urged that the regulations pro- 
vide for second and third medical opinions on fitness- 
forduty certifications as in the case of the original 
medical certification. 

The statute expnssly provides for second and third 
medical 0 p i n i 0 ~  regardiig the original medical cer- 
tification. No such provision is contained in the 
statute for the fitness-forduty Certification. The 
Department is unable to incorporate this suggdion 
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in the Final Rule. 
60 ER, 2180,2226. 

B. FMLA Certification of Serious Health Condition 

Nor can the Postal Service justify ordering [*17] a 
fitness-forduty examination by claiming it needs to ob- 
tain additional information so it can determine whether 
Albert's absence should be designated FMLA leave. 
The Service maintains that the letters provided by Dr. 
Smith are insufficient to allow it to determine whether 
Albert's leave is protected under the FMLA, and sug- 
gests that this provides a further reason for conducting a 
fitness-forduty examination. n4 Albert complains that 
the Postal Service appears to be claiming that the fitness- 
forduty exaahtion is permissible as the second opin- 
ion of an employee's health condition that may be sought 
under the FMLA, and contends that neither the proce- 
dural nor the substantive requirements for requesting a 
second opinion are satisfied here. 

n4 Although the Postal Service has assumed for the 
sake of argument that Albert is entitled to FMLA 
leave, and such an assumption implies that no ex- 
amination is needed to determine whether her med- 
ical condition entitles her to the protection of the 
FMLA, this question must be addressed because the 
Service cites the need to make an FMLA determina- 
tion as one of its reasons for requiring an examina- 
tion. Of course, this analysis affects the Service's 
ability to argue that it needs discovery in order to 
address Albert's entitlement to M L A  leave. 

[*I81 
The Service's purported justification is without sup- 

port because the FMLA allows an employer to demand 
a second opinion only if it has "reason to doubt the va- 
lidity of the certification provided" by the employee's 
health care provider. 29 US. C. 3 2613(c)(l). An em- 
ployer may, however, have its "health care provider . 
. . contact the employee's health care provider, with 
the employee's permission, for purposes of clarifica- 
tion." 29 CER.  9 825.307(a). An employer may also 
"inquire further" of an employee if it lacks "sufficient 
information about the reason for an employee's use of 
paid leave." 29 CER. 3 825.208(a). W e  the Postal 
Service deemed Dr. Smith's letters insufficient to allow 
it to "determine whether a designation of FMLA leave is 
appropriate," at no point prior to the onset of this litiga- 
tion did it specify what i n f o d o n  it felt Dr. Smith had 
omitted, or contact her or Albert to request clarification 
or information. 

The FMLA limits the information an employer may 
request by providing that a certification "shall be suffi- 
cient" if it states 

(1) the date on which the serious health condition com- 
menced; 
(2) the probable duration of the condition; 
(3) the [*19] appropriate medical facts within the knowl- 
edge of the health care provider regarding the condition; 
[and . . .] 
(4)(B) ... a statement that the employee is unable to 
perform the functions of the position of the employee. 

29 US. C. 3 2613(b). The implementing regulations in- 
clude an "optional form" incoq~~rating this information, 
and provide that an employer may not seek "additional 
information" beyond that included in the sample form. 
29 CER. 9 825.306@). Dr. Smith's letter of December 
11, 1997 provided information on the commencement 
and duration of Albert's depression, and reported that 
Albert had been temporarily unable to work because of 
her condition. Dr. Smith also included her diagnosis of 
Albert's condition and a description of the progress of 
her symptoms. Even though the Service neither speci- 
fied what additional information it needed, nor contacted 
Dr. Smith for clarification (pursulmt to Albert's autho- 
rization), Dr. Smith submitted a second certification on 
February 3, 1998, this time on the form provided. Dr. 
Smith included a more detailed description of the med- 
ical facts relating to Albert's condition, and responded 
to each question to the extent she found [*20] it appli- 
cable to Albert's situation. The certifications indicate 
that Albert suffered from a mental condition that left her 
incapacitated for several months and has required ongo- 
ing treatment by Dr. Smith and other providers. Tbis 
was sufficient information to establish that her leave was 
due to a serious health condition that made her unable 
to perform the functions of her position. 

The Postal Service's criticisms of Dr. Smith's submis- 
sions may have stemmed from a misapprehension of its 
own role. At times, the Service writea as if it needs suffi- 
cient information to independently asmm Albert's condi- 
tion or to evaluate Dr. Smith's diagnosis. However, an 
employer is not entitled to require information beyond 
that allowed by 29 U.S.C. 3 2613, in order to make 
its own assessment. See 29 CF.R. 9 825.306(b) ("No 
additional information may be quired."). Moreover, 
the limited information that the FMLA permits an em- 
ployer to demand shows that the statute does not au- 
thorize an employer to makc an indepcndmt asseasmat 
of the employee's medical condition. Instead, the em- 
ployer should dstetmine whether the provided informa- 
tion demonstrata that the diagnossd condition is a 9t- 

-_ 
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duty examination only by bringing a complaint be- 
fore the Merit Systems Protection Board under the 
Civil Service Reform Act. But at the same time, the 
Service reasons that its conduct was permissible be- 
cause it conformed to agency regulations. The Postal 
Service cannot simultaneously rely on thest regula- 
tions and expect to shield them from any substantive 
evaluation. 

Nonetheless, because the FMLA precludes order- 
ing a fitness-forduty examination in this case re- 
gardless of its permissibility under Postal Service 
regulations, this question need not be resolved. 

[%I 
The fact that the Postal Service could have ordered 

Albert to undergo a psychiatric examination absent her 
leave is not the determinative criterion. The proper de- 
terminative factor is whether an employer would have 
taken a given action absent an employee's FMLA leave. 
"An employer must be able to show that an employee 
would not otherwise have been employed at the time 
reinstatement is requmted in order to deny restoration 
to employment." 29 C.F.R. 3 825.216(a). Just so, the 
Postal Service cannot order Albert to undergo a fitnw- 
forduty examination prior to her return from FMLA 
leave unless it can establish that it would have ordered 
such an examination if she had not taken leave. Cf. 
Garrillo v. N a t w d  Council of Churches of Christ in 
the U S.A., 976B Supp. 254,256 (S.D. N. E 1997)(shce 
it was undisputed that employee would have been fired 
absent medical leave, FMLA did not prevent termina- 
tion). 

In the case at hand, the Service has not shown or at- 
tempted to show that Albert would have been ordered 
to undergo a psychiatric examination had she not taken 
leave. Nowhere in the Service's extensive correspon- 
dence with Albert and her attorney did it claim its [ 2 6 ]  
order had any basis unrelated to her FMLA leave. "he 
Postal Service claimed an examination was necesslvy to 
determine if Albert was entitled to FMLA leave, and to 
evaluate whether she was fit to return from that leave. It 
is only once litigation began that the Postal Service sug- 
gesttd that Albert's "erratic behavior" prior to taking 
leave was a factor in its decision, and the record shows 
that the Service was not sufficiently concerned about this 
behavior to order a fitneas-forduty examination when it 
occurred. 

The Service's "what's the differace?" reasoning vac- 
illatca between the claim that Albert could have been 
in the very same position had she never taken leave, 
and the suggeation that she could be in this position if 
she returns ftom leave and then is ordered to undergo 

a fitness-forduty examination. The latter formulation 
suggests the possibility that employers in the Service's 
position might seek to avoid the impact of the FMLA 
by ordering employees to undergo examination immedi- 
ately after reinstatement. 

It is true that the FMLA does not prohibit an employer 
from requiring an employee who has returned to work 
to undergo a fitness-for-duty examination. However, 
the Postal [97] Service must provide reasons for any 
such order, and may not circumvent the protections of 
the FMLA by basing an order on Albert's FMLA leave 
or the perceived inadequacy of Dr. Smith's submissions 
for agency purposes. The requirement that an employee 
be returned to duty without delay upon the employer's 
receipt of fitness-forduty certification would be nulli- 
fied if the fact that an employee had taken leave under 
the FMLA for a temporarily, but no longer, disabling 
condition could be a sufficient reason to question her 
ability to work. This is not to suggest that an employer 
can never order a newly returned employee to undergo 
examination, but only that where, as here, an employee 
presents a medical certification that is adequate under 
the FMLA, and the employer has no prcaent reason to 
doubt the employee's fitness for duty, the employer can- 
not rely on the employee's FMLA leave (or her prior 
medical condition) to justify such an examination. 

In sum, the Postal Service may order a fitnewfor- 
duty examination upon Albert's return only if her post- 
reinstatement behavior provides a reason for doing so. 
Since it appears that the "erratic behavior" Albert al- 
legedly engaged in prior to [q] her leave was related 
to her depression and the medication she was taking, the 
Service may not rely on that behavior as reason for an 
examination at this time. This approach is consistent 
with that taken by the Merit Systems Protection Board 
(MSPB) in Harris v. Deparhnent of the Air Force, 62 
M. S. R R. 524 (1994). There, the agency considered only 
the employee's "behavior or actions between the time 
that she returned to duty . . . and the time she was or- 
dered to submit to a psychiatric examination" in holding 
that the order was unjustified and therefore invalid. 62 
M.S.€? R. at 528. 

The MSPB has also recognized that an agency may 
not base employreent actions on conduct that satisfies 
the conditions of the FMLA but not the agency's more- 
restrictive staadarda. In Gross v. Department of Justice, 
77 M.S.P.R. 83 (1997), the Board explained that "an 
agency may not apply a more resttictive leave policy 
than that provided under the FMLA, a d  it may not 
deny an employee leave under the FMLA for failure to 
follow the agency's leave procedures. 77 M. S. Z? R. at 
87 (overhuning an agency's suspension of employee for 
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failure to comply with agency's leaverequest policy). 
Cf. George x AssociaZed[*W] Stationers, 932 E Supp. 
1012 (N.D. Ohio I sW) (FMLA leave may not be consid- 
ered as basis for employment action even if company acts 
pursuant to uniformly applied policy). Similarly, be- 
cause Dr. Smith's submissions comport with the FMLA 
standards, the Postal Service may not order Albert to 
undergo a psychological examination because it deems 
those submissions insufficient to satisfy its own agency 
standards. See H k h f f  x Department of the Interior, 
76 M.S. I! R. 54 (1997)(agency could not deny employee 
FMLA leave since her medical certification satisfied the 
FMLA requirements even though it did not satiSry the 
more stringent requirements of the agency's leave pol- 
icy). 

The suggestion that the Postal Service's own regula- 
tions could impose further conditions on an employee's 
exercise of rights under the FMLA is unpersuasive in 
light of the FMLA's provision that "it shall be unlaw- 
ful for any employer to interfere with [or] restrain the 
exercise of rights provided by the FMLA. 29 U. S. C. 3 
2615(a)(l). The FMLA suggests an employer may im- 
pose additional conditions, beyond those specified in the 
FMLA itself, on an employee's return to work only in 
certain limited circumstancxx which "901 do not apply 
here. W U.S.C. 3 2614(a)(4) ("Nothing in this para- 
graph shall supersede a valid State or local law or a col- 
lective bargaining agreement that governs the return to 
work of such employees.") S i c e  Albert's relationship 
with the Postal Service is governed neither by a col- 
lective bargaining agreement, nor by state or local law, 
the FMLA regulations do indeed supersede the agency's 
Standards. 

D. The Rehabilitation Act and the ADA 

The Postal Service turns finally to the Rehabilitation 
Act and the ADA in its attempt to justify its conduct. The 
Service maintains that these statutes allow employers to 
require examinations that are "job-related" and "consis- 
tent with business necessity," 42 U.S.C. 8 12112(d)(4), 
and argues that the proposed examination satisfies these 
conditions. The defendant claims a fitness-forduty ex- 
amination is needed because Dr. Smith's certifications 
do not adequately allay its concerns about Albert's abd- 
ity to perform the essential functions of her position in 
the face of the "erratic behavior" she allegedly exhib- 
ited prior to taking leave. The Postal Service ContenQl 
that the FMLA shouldbe read to allow pre-reinstatement 
medical exammah ' '0119, [ql]  such as this one, that arc 
consistent with the ADA. 

Albert argues that the ADA is inapplicable because she 
is not disabled, and is not pursuing any claim under the 

ADA. The Service responds that the ADA provisions re- 
garding medical examinations and inquiries are applica- 
ble to all employees, and cites several cases which hold 
that employers may require employees who have not 
sought accommodations to undergo job-related medical 
examinations without violating the ADA. E.g., Yw x 
Cali$omia, 95 E3d 864 (9th Cir. IsW)(ADA does not 
preclude examination of employee whose health prob- 
lems "have had a substantial and injurious impact on 
&er] job performance"); DeCRen u Cify of Ulysses, 
Krm., I995 US. Dist. LEX7S 14526,1995 WL 58cK)74, 
*%-7 @. Kan. Sept. 6, 19!45)(ADA not violated by 
requiring police officer who has suddenly begun to per- 
form poorly to undergo examination). Albert argus 
that these casea pn distinguishable because they involve 
claims under the ADA. But this distinction is inconse- 
quential - the only ADA claim in these casea is the claim 
that the ADA prohibits the challenged medical examina- 
tions, and the legitimacy of an examination under the 
"business necessity" standard of the ADA does [92 ]  
not depend on whether the employee challenges the ex- 
amination. 

Nonetheless, that the ADA docs not preclude employ- 
ers from requiring employees who suffer performance 
problems that may be health related to undergo medi- 
cal examinations does not mean that the FMLA permits 
all such examinations. The ADA does not confer upon 
employers an affirmative right to conduct job-related 
exarmnatf * '0119, but merely exempts such examinations 
from its prohibitions. 42 US.C. 3 12112(d)(4)(A)("A 
covered entity shall not require a medical examination 
... unless such examination ... is shown to be job- 
related and consistent with business necessity. ") (empha- 
sis added). Compare 42 U.S.C. 3 12112(d)(4)(B) ("A 
covered entity may make inquiries into the ability of an 
employee to perform job-related functions. ")(emphasis 
added). There is, of course, no logical reason that an 
exarmnat ' ion which does not violate the ADA cannot vi- 
olate the FMLA -- indeed, it would not be surprising to 
find that the prohibitions of these different statutes are 
not coextensive. n6 

~ 

n6 It would be far more surprising if the juxta- 
position of these statutes (each of which seeks to 
safeguard employees' rights in different ways) were 
to deprive employees of a right so explicitly granted 
in the FMLA - the right to be reinstated upon sub- 
mitting "a simple statement' of fitness to nhun. 

~ 3 3 1  
The Postal Service citta one case in support of its the- 

ory that examinations permissible under the ADA arc 
- 
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duty examination only by bringing a complaiot be- 
fore the Merit Systems Protection Board under the 
Civil Service Reform Act. But at the same time, the 
Service re890118 that its conduct was permissible be- 
cause it conformed to agency regulations. The Postal 
Service cannot simultaneously rely on these regula- 
tions and expect to shield them from MY substantive 
evaluation. 

Nonetheless, because the FMLA precluda order- 
ing a fitness-forduty examination in this case re- 
gardless of its permissibility under Postal Service 
regulations, this question need not be resolved. 

[-I 
The fact that the Postal Service could have ordered 

Albert to undergo a psychiatric examination absent her 
leave is not the determinative criterion. The proper de- 
terminative factor is whether M employer would have 
taken a given action absent an employee's FMLA leave. 
"An employer must be able to show that M employee 
would not otherwise have been employed at the time 
reinstatement is quested in order to deny mtoration 
to employment." 29 C.F.R. 3 82!5.216(a). Just so, the 
Postal Service cannot order Albert to undergo a fitness- 
for-duty examination prior to her return from FMLA 
leave unless it can establish that it would have ordered 
such an examination if she had not taken leave. Cf. 
Carrillo v. Natwnal Council of Churches of Christ in 
the U S.A., 9768 Supp. 254.256 (S.D. N. E 1997)(since 
it was undisputed that employee would have been fired 
absent medical leave, FMLA did not prevent temina- 
tion). 

In the case at hand, the Service has not shown or at- 
tempted to show that Albert would have been ordered 
to undergo a psychiatric examination had she not taken 
leave. Nowhere in the Service's extensive correspon- 
dence with Albert and her attorney did it claim its [%I 
order had any basis unrelated to her FMLA leave. 'Ihe 
Postal Service claimed M examination was necessary to 
determine if Albert was entitled to FMLA leave, and to 
evaluate whether she was fit to return from that leave. It 
is only once litigation began that the Postal Service sug- 
gested that Albert's "erratic behavior" prior to taking 
leave was a factor in its decision, and the record shows 
that the Service was not sufficiently concerned about this 
behavior to order a fitness-forduty examination when it 
O C C U d .  

The Service's "what's the difference?" reasoning vac- 
illates between the claim that Albert could have ban 
in the very same position had she never taken leave, 
and the suggestion that she could be in this position if 
she returns from leave and then is ordered to undergo 

a fitness-forduty examination. The latter formulation 
suggests the possibility that employers in the Service's 
position might seek to avoid the impact of the FMLA 
by ordering employees to undergo examination immedi- 
ately after reinstatement. 

It is true that the FMLA does not prohibit an employer 
from requiring M employee who has returned to work 
to undergo a fitness-for-duty examination. However, 
the Postal [*27) Servicc must provide reasons for any 
such order, and may not circumvent the protections of 
the FMLA by basing an order on Albert's FMLA leave 
or the perceived inadequacy of Dr. Smith's submissions 
for agency purposes. The requirement that M employee 
be returned to duty without delay upon the employer's 
receipt of fitness-forduty certification would be nulli- 
fied if the fact that an employee had taken leave under 
the FMLA for a temporarily, but no longer, disabling 
condition could be a sufficient reason to question her 
ability to work. ?his is not to suggest that an employer 
can never order a newly returned employee to undergo 
examination, but only that where, as here, M employee 
presents a medical certification that is adequate under 
the FMLA, and the employer has no present reason to 
doubt the employee's fitness for duty, the employer can- 
not rely on the employee's PMLA leave (or her prior 
medical condition) to justify such M examination. 

In sum, the Postal Service may order a fitness-for- 
duty exaukation upon Albert's return only if her post- 
reinstatement behavior provides a reason for doing so. 
Since it appears that the "emtic behavior" Albert al- 
legedly engaged in prior to ['%I her leave was related 
to her depression and the medication she was taking, the 
Service may not rely on that behavior as reason for an 
examination at this time. This approach is consistent 
with that taken by the Merit Systems Protection Board 
(MSPB) in Harris v. Department of the Air Force, 62 
M. S. PR.  524 (1994). There, the agency considered only 
the employee's "behavior or actions between the time 
that she returned to duty . . . and the time she was or- 
dered to submit to a psychiatric examination" in holding 
that the order was unjustified and therefore invalid. 62 
M.S.€!R. at 528. 

The MSPB has also mgnized that an agency may 
not base employment actions on conduct that satisfies 
the conditions of the FMLA but not the agency's more- 
restrictive standards. In Gross M Department of Jusn'ce, 
77 M.S.RR. 83 (1997), the Board explained that "an 
agency may not apply a more restrictive leave policy 
than that provided under the FMLA, and it may not 
deny an employee leave under the FMLA for failure to 
follow the agency's leave p d u r e u . "  77 M,S.RR. at 
87 (ovcrtuming an agency's suspension of employee for 
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failure to comply with agency's leave-quest policy). 
Cf. George v. Associatd [*W] Statwmrs, 932 E Supp. 
I012 (N.D. Ohio 1996)(FMIA leave may not be consid- 
ered as basis for employment action even if company acts 
pursuant to unifody applied policy). Similarly, be- 
cause Dr. Smith's submissions comport with the FMLA 
standards, the Postal Service may not order Albert to 
undergo a psychological examination because it deems 
those submissions insufficient to satisfy its own agency 
standards. See Elkhflv. Depurtmenr of the Inferior, 
76 M. S. I? R. 54 (1997)(agency could not deny employee 
FMLA leave since her medical certification satisfied the 
FMLA requirements even though it did not satisfy the 
more stringent requirements of the agency's leave pol- 
icy). 

The suggestion that the Postal Service's own regula- 
tions could impose further conditions on an employee's 
exercise of rights under the FMLA is unpersuasive in 
light of the FMLA's provision that "it shall be unlaw- 
ful for any employer to interfere with [or] rwtrain the 
exercise of" rights provided by the FMLA. 29 U. S. C. 3 
2615(a)(l). The FMLA suggests an employer may im- 
pose additional conditions, beyond those specified in the 
FMLA itself, on an employee's retum to work only in 
certain limited circumstances which "QO] do not apply 
here. W US. C. 3 2614(a)(4) ("Nothing in this para- 
graph shall supersede a valid State or local law or a col- 
lective bargaining agreement that govems the return to 
work of such employees.") Since Albert's relationship 
with the Postal Service is governed neither by a col- 
lective bargaining agreement, nor by state or local law, 
the FMLA regulations do indeed supersede the agency's 
Standards. 

D. The Rehabilitation Act and the ADA 

The Postal Service turns finally to the Rehabilitation 
Act and the ADA in its attempt to justify its conduct. The 
Service maintains that these statutes allow employers to 
require examinations that are "job-related" and "consis- 
tent with business necessity, " 42 US. C. 3 12112(d)(4), 
and argucs that the proposed examination satisfies thaw 
conditions. The defendant claims a fitness-forduty ex- 
amination is needed because Dr. Smith's certifications 
do not adequately allay its concerns about Albert's abd- 
ity to perform the cascntial functions of her position in 
the face of the "erratic behavior" she allegedly exhib- 
ited prior to taking leave. The Postal Service contends 
that the FMLA should be read to allow pn-reinstatement 
medical exarmnatt * 'ons, [ql] such as this one, that are 
consistent with the ADA. 

Albert argues that the ADA is inapplicable because she 
is not disabled, and is not pursuing any claim under the 

ADA. The Service responds that the ADA provisions re- 
gatding medical examinations and inquiries are applica- 
ble to all employees, and cites several casea which hold 
that employers may r c q k  employees who have not 
sought accommodations to undergo job-related medical 
examinations without violating the ADA. E.g., Yi i  v. 
ccllifomiu, 95 E3d 864 (9th Ciz I996)(ADA does not 
preclude examination of employee whose health prob- 
lems "have had a substantial and injurious impact on 
her] job performance"); Decken K City of ulysses, 
ha., I995 US. Dist. LEXIS 14526,1995 WL 5 m 7 4 ,  
*%-7 (a Kan. Sept. 6, 1995)(ADA not violated by 
requiring police officer who has suddenly begun to per- 
form p r l y  to undergo examination). Albert argues 
that these cases are distinguishable because they involve 
claims under the ADA. But this distinction is inconse- 
quential -the only ADA claim in these casea is the claim 
that the ADA prohibits the challenged medical examina- 
tions, and the legitimacy of an examination under the 
"businea necessity" standard of the ADA does [-21 
not depend on whether the employee challenges the ex- 
amination. 

Nonetheless, that the ADA does not preclude employ- 
ers from requiring employee who suffer performance 
problems that may be health related to undergo medi- 
cal examinations does not mean that the FMLA permits 
all such examinations. The ADA does not confer upon 
employers an affirmative right to conduct job-related 
examinations, but merely exempts such examinations 
from its prohibitions. 42 U.S.C. 3 12112(d)(4)(A)("A 
covered entity shall not q u i r e  a medical examination 
... unlw such examination ... is shown to be job- 
related and consistent with business necessity. ") (empha- 
sis added). Compare 42 U.S.C. 3 12112(d)(4)(B) ("A 
covered entity may make inquiries into the ability of an 
employee to perform job-related functions. ")(emphasis 
added). There is, of course, no logical reason that an 
eXarmnat ' ion which does not violate the ADA cannot vi- 
olate the FMLA -- indeed, it would not be surprising to 
find that the prohibitions of these different statutes are 
not coextensive. n6 

n6 It would be far more surprising if the juxta- 
position of these statutes (each of which seeks to 
safeguard employees' rights in different ways) were 
to deprive employee of a right so explicitly granted 
in the FMLA - the right to be rebstatcd upon sub- 
mitting "a simple statement" of fitness to return. 

[-31 
The Postal Service cites one case in support of its the- 

ory that exambations permissible under the ADA are 
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necessarily permissible under the FMLA. In hrter  v. 
United States Alunwweld Co., 125 R3d 243 (4th Cir. 
1S97), a machine operator who was fired for refusing 
to undergo a functional capacities examination after he 
suffered several periods of incapacity following a series 
of back injuries claimed that his termination violated 
both the ADA and the FMLA. The court held that the 
ADA did not prohibit the required examination because 
the EEOC had explained that a medical examination fol- 
lowing an "on-the-job injury which appears to affect [an 
employee's] ability to do essential job functions" is job- 
related. 125 R3d ac 246 (citation omitted). 

The court then held that the employee could not estab- 
lish that the examination violated the FMLA by showing 
that it sought more than the fitness-forduty certification 
the FMLA allows an employer to require from a return- 
ing employee. The Porter court pointed out that "the 
FMLA certification is a health verification distinct from 
the ADA-prescribed exam." 125 E3d at 247. There is 
no indication that Porter was returning from an FMLA 
[*34] leave, or in any way entitled to the FMLA's pro- 
tections. It appears that he was arguing that the FMLA 
prohibits employers from requiring any and all physical 
e xamhations since all exceed the bounds of the FMLA 
certification requirements. As the court explained, "un- 
der Porter's reading of the FMLA, that Act would be 
violated every time an employer requested a fitness for 
duty exam under the ADA, a request which requirea the 
disclosure of more medical information than would be 
available from the FMLA's 'simple statement of an em- 
ployee's ability to return to work.'" 

Albert's argument is not nearly so broad and is more 
convincing. She claims that the appropriate way to rec- 
oncile the statutes is to recognize that an employee's 
return from FMLA leave does not in and of itself pro- 
vide a sufficient business justification to satisfy the ADA 
standards. Albert maintains that "the busin- needs of 
the employer under the ADA are sufficiently met by the 
provision of a fitness-forduty certification by the em- 
ployee pursuant to the FMLA. " If it were otherwise, that 
is, if an employer could justify a fitneas-forduty exami- 
nation by alleging that a certification adequate under the 
FMLA was nonetheless [*35] insufficient for its busi- 
ness needs, the FMLA's prohibition on requiring any 
"additional information" beyond "a simple statement of 
an employee's ability to return to work" would be nulli- 
fied. See 29 CER.  3 825.31qc). In effect, the FMLA 
answers in the negative the question whether an em- 
ployee's FMLA leave can itself provide a job-dated 
need for a fitness-forduty examhation where the em- 
ployer has no presmt reason to doubt the employee's 
ability to work. 

- 

- 
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This can perhaps be seen more clearly by examining 
what it would mean to accept the Service's claim. The 
Service's purported business justification for requiring 
the examination g a s  something l i e  this: the erratic 
behavior Albert exhibited prior to her leave created a 
legitimate, job-related reason for concern, and the doc- 
umentation she has submitted is inadequate to alleviate 
that concern or to allow us to evaluate her contention that 
she is fit to retum to work. The most basic problem with 
this argument is that it depends on the alleged inadequacy 
of a certification sufficient for the FMLA purposes for 
which it was offered. This alleged justification amounts 
to a claim that even though an employee's FMLA certi- 
fication [q6] d a s  not indicate any continuing incapac- 
ity, and even though there is no present reason to doubt 
her abilities, the employer's need to determine whether 
the employee has recovered sufficiently to w o r m  her 
job fun~tions provides an adequate busineas reason for 
a fitness-forduty examination. Such a "need" could 
be asserted in the case of any employee returning from 
FMLA leave. 'Lhis d i n g  would negate the provisions 
of 29 US.C. 3 2614(a)(4) and 29 CER. 9 825.310 
requiring an employer to reinstate an employee upon re- 
ceipt of her health care provider's certification that she 
is fit for duty, without demanding additional informa- 
tion, much less an examination. The FMLA makes it 
the health care provider's responsibility, rather than the 
employer's, to evaluate an employee's health condition 
to determine if she is sufficiently recovered to return to 
work. Accordingly, an employer cannot claim that its 
inabiiity to independently assess the employee's health 
justifies requiring an examination. 

Holding that an employer needs some reason beyond 
an employee's having taken FMLA leave to justify or- 
dering a fitness-forduty examination does not imply that 
there is never adequate reason [*37] to require a return- 
ing employee to undergo such an examination. Indeed, 
the FMLA contemplates that this may happen. 29 CER. 
3 825.3lO(b)("Requirements under the [ADA] that any 
return-to-work physical be job-relatcd and consistent 
with business necessity apply.") The Postal Service ar- 
gues that this provision can only be read to mean that 
examinations permitted under the ADA are necessarily 
permitted under the FMLA as well. 

However, this is neither the only available reading nor 
the most plausible. Instead, the dividing line suggwted 
by the FMLA, and by common sense, is the existence of 
some busheas need for an expminatioIl indcpauht of 
the employee's having taka FMLA lave. The FMLA 
regulations provide examples of situations in which re- 
turning employees may and may not be required to sub- 
m i t t o d d e x a m i n d  OM: 
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An attorney could not be required to submit to a medical 
examination . . . just because her leg had been amputated. 
The essential functions of [her] job do not require use 
of both legs; therefore such an inquiry would not be job 
related. An employer may require a warehouse laborer, 
whose back impairment affects the ability to lift, to be 
examined by an orthopedist 1981 ... 

29 C.F.R. 0 825.310@). These examples suggest that 
an employer may have sufficient business justification to 
require an employee returning from FWLA leave to un- 
dergo examination only if she suffers from a continuing 
disability that the employer has reason to believe might 
affect her job performance. This reading is supported by 
the fact that the permissible examination is of a laborer 
whose present condition "affects" the ability to lift. 

Moteover, this seems the most sensible way to recon- 
cile the concerns of the ADA and the WLA. Rather than 
concluding that the FMLA precludes all examinations 
permitted by the ADA, as Porter argued and the Porter 
court rightfully rejected, or that any examination per- 
mitted under the ADA is permissible under the FMLA, 
as the Postal Service urges, a more moderate approach is 
appropriate. The ADA and the FMLA do not conflict if 
the ADA's business necessity requirement requires more 
than an employee's having taken FMLA leave. In sum, 
an employer may not order an employee returning from 
FMLA leave to submit to a fitness-forduty examination 
because of that leave, or because of an underlying con- 
dition that the employee's health care [*39] provider has 
certified will not interfere with the employee's ability to 
work, or because the employer views the certification as 

inadequate for its own purposes. An employer only has 
a sufficient "business need" to examine a returning em- 
ployee where the employee's ongoing limitations may 
interfere with her ability to work. 

V. 
The Postal Service violated Albert's right to restora- 

tion under the FMLA by failing to reinstate her once 
it received a certification from her treating psycholo- 
gist that she was fit to return to work. While Albert 
is entitled to return to work without having to submit 
to a psychological examination, she is not entitled to 
the full scope of relief she has requested. The FMLA 
cannot support a permanent injunction preventing the 
Postal Service from ever conditioning her employment 
on such an examination. Once Albert returns to work, 
the Service may order her to undergo a fitnem-for- 
duty examination if it has sufficient reason under the 
ADA/Rehabilitation Act and its own agency regulations. 

As explained above, I am prepared to issue a final 
judgment to this effect unlem the Postal Service can 
demonstrate that it has a good faith basis for believing 
further discovery [*a] might be relevant as to Albert's 
eligibility for the protections of the FMLA. The Court 
will arrange to discuss this issue with counsel. 

Dated: Boston, Massachusetts 

May5, 1998 

Moms E. Lasker 

U. S. D. J. 
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IDENTICAL LETTERS SENT TO 
OTHER NATIONAL UNIONS 

May 22, 1997 

Mr. William Quinn 
National President 
National Postal Mail Handlers' 

Union 
Suite 525 
One Thomas Circle, NW 
Washington, DC 20005-5802 

Dear Bill: 

This is a follow-up to our April 15 and May 2 correspondence concerning the 
April and May draft revisions to Publication 71, Notice for Employees Requesting 
Leave for Conditions Covered by the Family and Medical Leave Act (FMLA). 

After considering all the recommendations and suggestions from the unions, 
enclosed is the last and final draft dated June 1997. 

Should you have any questions regarding this matter, please contact Corine T. 
Rodriguez of my staff at (202)268-3823. 

Sincerely, 

Manager 
Contract Administration (NALCINRLCA) 

Enclosure 



DRAFT DRAFT 

Notice for Employees Requesting Leave for Conditions 
Covered by the Family and Medical Leave Act 

Under the Family and Medical Leave Act (FMLA). employees have cenain obligations to provide notice and/or 
other dormation to their employers. Failure to provide such notice or documentation could muit  in denial of 
leave or orher protections afforded under the Act. 

I. Qualifying Conditions - The MU provides that employees meeting the etigailiry requirements 
must be allowed to take time off for up to 12 workweeks in a leave year for the following conditions: 

1, Because of the binh of a son or daughter (including prcmul care). or to care for such son or daughter. Entitlement for 
this condition expires 1 y ~ r  after the b i d .  

2. Because of the placement of a son or daughter with you for adoption or foster care. Emitlemem for this codition 
expires 1 year after the placement. 

3. In order to care for your spouse. son. daughter. or parent who ha a serious health condition. Also. in order to care for 
those who have a serious hullh condition and who sUnd in the position of a son or daughter to you or who stood in the 
position of a parent to you when you were a child. 

4. Beuw of a serious health condition thu makes you unrble to perfom the functions of your position. 

11. Eligibility - To be covered by FMLA, you must have been employed by the Postal Service for a total of 
at least one year Md must have worked a frumrnum of 1.250 hours dunng rhe 12-month penod before the date 
your absence kgm. 

In. Type of Leave or Pay - Absences counted toward the 12 workweeks allowed for the quaiifymg 
conditions can be any one or combmuon of the followmg: 

1 Time off you rake as 1Mud luve. sick leave, and/or LWOP in accordance with current luve policies and collective 
bargaining agreements. 

2 In the case of jobrelated injuries or illnesxs. time off dunng which you are receiving continuation of pay (COP) and/or 
time during which you are placed an the office of Workers' Compensation Program (OWCP) payroll. 

IV. Documentation - supporting d0Cument;Uion is required for your leave request to receive final approval. 
Documentation requirements may be waived in Spccfic cases by your supervisor. 

1. For qualifying condirion (1) or (2). YOU m w  provide the binh or placement due. 
2. For condition (3) or (4). you must provide doamentation from the health care provider swing: 

a. The health care provider's Nmt. ddrry. Phone rmmkr. and 'type of pracxice. ud the patient's ~yme. 

b. A certification rhu rhe prumt's foadition meds the i%lA definrrion of serious M t h  condition. supporting m e d i d  
facts. ud a brief su(emem as m bow che did faas meet tbc definition's critcrl. 

c. The approxirmtc date the serious hulth condition Commenced. its probable duntion. and the probable duration of the 
patient's present inupscity. if diffcrcs. 

d. Whether you will need to take leave intermiatntly O r  to work on a reduced schedule as a result of the serious health 
condition; and if so. the probable duntion of such Jchedule. an estimate of the probable number of and the interval 
between episodes of incapacity. and the period rcquind for recovery. it any. 

e. For pregnvry or a chronic Snious health condition: wherhcr the patient is presently inczpaciutcd and thc likely 
duration and frequency of episodes of mclprcicY. 

Publication 71, June 1997 (fim) 



f .  I f  additional or continuing treatments are rquired: the namre and regimen of rhe trucments, M estimate of the 
probable number of treatments: the length of absence required by the treatmenu. and acnul or estimated dates of the 
treaunents. if known. 

g. For your own serious health condition. including pregnancy or a chronic condition, whether you are unable to perform 
work of any kind. parts of job you are unable 10 perform. and if YOU must be absent for Ircacments. 

h. To care for a family member with a serious health conditioa: whether the patient requires assisuncc for basic medical 
or personal needs or safety, or for transponrtion: or if not, whether your prcsence to provide psychological comfort 
would be beneficial to rhe patient or assist in the patient's recovery. ud the probable duration of the need for care or 
an intennittent or rtduced work schedule basis. You must udicate on the fonn the care you will provide and an 
estimate of the time period. 

3. If the serious health condition is a result of a jobrelaud injury or illness, the documentation r q u i m e n l s  are provided 
separately. 

4. If the time off requested is to arc for someone other dun a biological p e n t  or child. appropriate explanation of the 
relationship may be required. 

Supporting information that is not provided at the time the leave is quested must be provided wibin is days. 
unless this is not pracrical under the circumslanccs. If the Postal Service p t i o n s  the adequacy of a medical 
certification, a second or third opinion may be required. These are obtained off the clock. However, the Postal 
Service will pay for these opmions. plus reasonable 'out of pocket' navel expcws incurred to o b m  the 

During your absence. you must keep your supervisor lnformed of your intentions to return to work and s m  
changes that affect your ability to return. 

~- 

opiniom. 

V. Benefits 
Health Insurance - To continue your health insurance during your absence. you must continue to pay the 
'employee ponion" of the premiums. This continues to be withheld from your salary. If the salary for a pay 
period docs not cover the full employee ponion. you are re+ to make rhe payment. If h s  occurs, you will 
be advised of h e  procedures for payment. Farlure to make the required payments will result in loss of coverage. 

Life insurance - Your basic life insurance and any optional life insurance thu you carry will continue while in a 
pay status. In an LWOP stam these are continued at no cost to you for one year. After one year in a no-pay 
starus this coverage is discontinued: and, you will have the option to convert the coverage to an individual policy. 

Flexible Spending Account (FSA) - If you participate in the FSA program, see your employee brochure for the 
t e r n  and conditions of continuing coverage during leave without pay. 

VI. ReturntoDuty 
At the end of your leave, you will k re!wncd to the same position you held when the absellcc began (or a position 
equivalent to it), provided you are able to pcrfonn the funcrions of the position and would have held thar position 
at the time you returned if you had not taken tk time off. 

In order to r e m  to duty, if the abscncc is due to your o m  kalrh condition d exceeds 21 calendar days. or is 
due to exposure to commdcable or contagious disease, m d  or nervous andition. diabetes, carcliovattulv 
disease, epilepsy, or a condition involving h o s p i ~ o n ,  you must submit medical evidenceof your ability to 
rerurn to work before rcturaing to work. You must submit medical certifidou stating uaequivocally thar you arc 
fit for full duties witbout hazard to youneif or others. or indicating the duties which you are capable of 
performing. The medical certification must contlin detailed ~ p o m  with sufficient data 10 make a determinuioa 
that you can r e m  to work without hazard to yourself or others. A Postal medical officer or contract physician 
evaluates the medical repon and makes the f d  &terminash of suiubiliv for reNTO to duty. 

P u b l i n  71, Jw 1997 (reverse) 



UNITED 
POnaLSERVIG 

May 2,1997 

Mr. William Quinn 
National President 
National Postal Mail Handlers 
Union 

Suite 525 
One Thomas Circle, N.W. 
Washington, DC 20005-5802 

Dear Bill: 

As a matter of general interest, enclosed is a final draft revision of Publication 71, 
Notice for Employees Requesting Leave for Conditions Covered by the Family 
and Medical Leave Act. 

In response to suggestions and comments received after the last draft revision 
notice of April 15,1997, a change has been made to Section 111. Type of Leave 
or Pay and to Section Vi. Return to Duty. Those changes are bolded and 
underiined for your convenience. 

Should you have any questions concerning this matter, please contact Corine T. 
Rodriguez of my staff at (202) 268-3823. 

Sincerely, 

Manager 
Contract Administration (NALCMRLCA) 

Enclosure 
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Notice for Employees Requesting Leave for Conditions 
Covered by the Family and Medical Leave Act 

Under the Flmily and M e d i d  l a v e  Act -1, employees have ceruin obligations to provide notice redlor 
other informanon to their employen. Failure to provide such notice or ckumcn!atioo could d t  in denial of 
l a v e  or other protections afforded u d r  thc Act. 

I. 
must k allowed to take timc off for up to 12 workweeks in a leave year for the following CoDditiolU: 

Qualifying Co~dition~ - * FMLA provides rht cmplayec~ meeting the e l i g i i t y  rrquinmnns 

of the binb of a ma or daugkr ( i u d m g  prumtai are),  01 to are for such son 01 dqhter. Edtkwsn for 1. 
dis condition eqires 1 y - a  aftu the birrb. 

2. muse of th p l y  of a son or daughter wirb you for dopia! or foatr care. Ermrlcment for this coodition 
expires 1 year lfitr Ik pllcmum. 

3. In order to care for your spouse. son, durgbrtr. or pamx who hs a vrious health condition. Also. in order to a r e  for 
cbox who have a serious Wtb condition and who stud in rbc pouuon of a son or durghterrr, you or wbo stood in the 
pusition of r  puent to you when you w m  a child. 

4. Beuuse of a serious bed& umditiou tht makes yar mbte  to perform Ihc funaioar of your positioa. 

II. Eligibility - To k covered by FMLA. you must have becn employed by rhc portll smicc for a total 
of at l u n  one year ad must have worked a mrnrmrrrn of 1.250 houn dunng the 12-monrh period before the date 
your absence begins. 

III. Type of Leave or Pay - Absences COUOfCd toward the 12 workweeks allowed for the SUJifying 

/ 

fondinons can be any om or combirudon of thc following: 
1. Tane off you ULc 1s wLYI luve. srck lave.  W O r  LWOP m lctordpncc wrrh current leave policies 

2. lo the case of jobrelaud m v e s  or rlhcsses, mne off dmag w b d  you arc m v m g  comtrrmtloil of pay (COP) &or 
umc dunng wwhch you are placed an rk omfc of Workers' Compnsuron Prognat (OWCP) payroll. 

Tv. 
lpprjvll. Documentation rrquir- rmy be waived in specific cases by your ruprvWr. 

Documentation - Supponinedocumenua *on is rrquired for your leave rrqucst to receive final 

1. For qualifying coodition (1) ot (3). you must p k k  tk birb or plrecmapl dut. 
2. Far coadiuon 8)  or (4). you mus pravldt damcmtm . f rommcbal thareptwidcr~ :  

L 

b. 

t. 

d. 

c. 

Publidon 71, May 19QI ( h a t )  



National Postal Mail Handlers Union 

FMLA NOTIFICATION OF LEAVE REQUESTED 
FOR BIRTH, PLACEMENT, OR CARE OF A CHILD 

i .  Employee’s name: 

L. Date of birth or placement: 

!. Requested leave dates (employee is entitled up to 12 weeks): 

From: To. 

4 ,  Is intermittent or reduced schedule leave being requested? 
.h’oie: Irrretniii~erii leaw or u retlrrcerl sclredrrlr.for r h s  
pltrpose reqllrres o p p , p , . ~ ~ a l  by r h  sl~peti~isor. 

Yes- No- 

a Requested schedule. 

b. Reason for request: 

c. From: To: 

The entployee nriisr olso provide n conrpleretl Fotnr PS 3971 .for ecrcli pcry period troiirlg n p e  of leave reyrresred. 

(Enrplqvee ’s Sigi~cririre) (Dntej 



National Postal Mail Handlers Union 

FMLA NOTIFICATION OF LEAVE REQUESTED 
FOR CARE OF FAMILY MEMBER 

1. 

2. 

3. 

4. 

5.. 

6. 

7. 

8. 

9. 

Relationship to employee: 

Description of serious health condition (On the back of this form is a description of what is meant by a 
"serious health condition" under FMLA. If your condition qualifies under any of the categories described, 
please check the applicable category): 

Medical facts underlying serious health condition (you need not include a diagnosis or prognosis): 

Date condition commenced: 

Probable duration of condition: 

Reason employee is needed (k, transportation, psychological support, treatment): 

Is intermittent or reduced schedule leave being requested? Yes - No - 

a. Requested schedule: 

b. Reason for request: 

The employee nrirst also provide a conrplctcd Fornr PS 3971 

(Employee's Signature) (Dale) 



A "Serious Health Condition" means an illness, injury, impairment, o r  physical or  mental condition that involves one 
of the following: 

a. Hospital Can: 

Inpatient care (i.e. an overnight stay) in a hospital. hospice. or residential medical care facility, including any 
period of incapacity or subsequent treatment' in coniiection with or consequent to such inpatient care. 

b. Absence Plus Treatment 

A period of incapacity of inore than three consecutive calendar days (including any subsequent treatment or 
period of incapacity relating to the mine condition), that also involves: 

(1)Treamrenf two or niore rimes by a health care provider, by a nurse or physician's assistant under direct 
supervision of a health care provider, or by a provider of health care services (e.g., physical therapist) 
under orders of, or on referral by, a health care provider; or 

(2) Treatnrent by a health care provider on at least one occasion which results in a regimen of continuing 
treatnienl' under the supervision of the health care provider. 

c. Pregnancy 

Any period of incapacity due to pregnancy or for prenntnl care. 

d. Chronic Conditions Requiring TreirtmeIlts 

A chronic condition whicli: 

(1) Requires periodic visifs for lrentinent by a health care provider. or by a nurse of physician's assistant 
under direct supervision of a health care provider: 

(2) Continues over an exrendedperiod of tinre (including recurring episodes of a single underlying 
condition): and 

(3) May cause episodic rather than a continuing period of incapacity' (e.g.. asthma, diabetes. epilepsy). - 
e. PermanendLong-term Conditions Requiring Supenision 

A period of incapacity which is pernrnnenf or long term due to a condition for which treatment may not be 
effective. The employee or family member must be under fhr continuing supervision of: bur need not be 
receiving ncfive freafmenf bv, a healfh care provider. Esainples include Alzheimer's. a severe stroke, or the 
terminal stages of a disease. 

f. Multil)le Treatments (Non-Chronic Conditions) 

Any period of absence to receive nrulfiple freafnrenfs (including any period of recovery therefrom) by a health 
care provider or by a provider of health care services under orders of. or on referral by, a hmlth care provider, 
either for restorative sirrge? after an accident or other injury. orJor a condition rhar would likely result in a 
period of incapacity of rirore fhan three consecutive calendar da-vs in the absence of medical infervenfion or 
freahrenf, such as cancer (chemotherapy, ndiation, etc.) severe anhritis (physical therapy), kidney disease 
(dialysis). 

'Tremtenf includes cumirutions to determine if J serious liealth condition esisu and evaluations ofthe condition Treatment doer not include 
routine physical examinations, rye rsamiirrtiong or dental ruminations. 

- 'A regimen ofconrmrtrng fremwnl includes, for example, a coum of prescription indication (cg.. an antibiotic) or therapy rquinng specid 
equipmmt to resolve or allrvink the health coiidition. X regitnai oftrcntmait does no( include the takkip of ovcr-the-cwnta medications such Y apirin 
antihistamines. or wlva: or Lxd-rest. drinking IluiQ. exercise. and other similar acqivitics that can be initiated without a visit to J health care provider. 

3"Impacity," for purpu~cs of FMLX is &find to mean inability to work. anmd &ooI or pcrfonn o&x reptar b i l y  activities due to thc Serious 
health condition. tmtme~it thefore. or recovery tlib~ct?oni. 



National Postal Mail Handlers Union 
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FMLA NOTIFICATION OF LEAVE REQUESTED 
FOR EMPLOYEE'S SERIOUS ILLNESS 

1. 

2. 

3.  

4. 

5 .  

6 .  

Employee's name: 

Description of serious health condition (On the back of this forin is a description of what is meant by a 
"serious health condition'' under FMLA. If your condition qualifies under any of the categories described, 
please check the applicable category): 

(a>- (b)- (c)- (d)- (e)- (Q-, or None of the above - 

Medical facts underlying serious health condition (you need not include a diagnosis or prognosis): 

Date condition coinmenced. 

Probable duration of condition: 

Is intermittent or reduced schedule leave being requested? Yes No 

a. Requested schedule: 

b. Reason for request: 

The employee must submit o completed Form PS 3971 

(Etnployees Signature) (Date) 



A "Serious Health Condition" mcans an illncss, injury, impilirment, o r  phpical or mental condition that involves one 
of the following: 

a. Hospital Care 

Inpatient care ( i s .  an overnight stay) in a hospital. hospice. or residential medical care facility, including any 
period of incapacity or subsequent treatiiient' in connection with or consequent to such inpatient care. 

b. Absence Plus Treatment 

A period of incapacity of more tlian three consecutive calendar days (including any subsequent treatment or 
period of incapacity relating to the same condition), that also involves: 

(1)Treamrent two or more times by a health care provider, by a nurse or physician's assistant under direct 
supervision of a health care provider, or by a provider of health care services (e.g., physical therapist) 
under orders of, or on referral by, a health care provider; or 

(2) Treatntenf by a health care provider on at least one occasion which results in a regimen of continuing 
treatnren? under the supervision of the health care- provider. 

c. Pregnancy 

Any period of incapacity due to pregnancy or for prenatal care. 

d. Chronic Conditions Requiring Treatments 

A chronic condition which: 

(1) Requires perroclic wsrw for treatment by a liealtli care provider. or by a nurse of physician's assistant 
under direct supervision of a health care provider: 

(2) Continues over nn exrendedperiod of m e  (including recurring episodes of a single underlying 
condition): and 

(3) May cause eprsoclic nrlier than a continuing pcriod of incapacih2 (e.g.. asthma, diabetes, epilepsy). - 

e. Permancnt/Longtcrm Conditions Requiring Supenision 

A period of incapacity wliicli is perriranenf or long term due to a condition for which treatment may not be 
effective. The employee or family member must be under fhe continuing supervision of; but neednot be 
receiving active treafritenf by. a health care provider. Esamples include Alzheimer's. a severe stroke, or the 
terminal stages of a disease. 

f. Multiple Treatments (Non-Chronic Conditions) 

Any period of absence to receive niultiple treatntents (including any period of recovery therefrom) by a health 
care provider or by a provider of health care services under orders of. or on referral by, a health care provider, 
either for restorative sirrgep arter an accident or other injury, orfor a condition that would likely result in a 
period of incapacity of iitore than three consecutive calendar days in the absence of medical intervention or 
treafnrenf, such as cancer (chemotherapy, radiation, etc.) severe arthritis (physical therapy), kidney disease 
(dialysis). 

lTreartmwr includes esarnimtions to determine if a serious liealtli condition esisas and ev3luations of [he condition. Trutmmt does not include 
muline physical examinations, eye esaniiimtions, or dental c..\;lminations. 

'A ragrfnen ofconrintrmng frearffrenf includs. for ernniple, a course of prescription medication (re. an antibiotic) or thcnpy requiring special 
quipmmt to resolve or rllevirte thc Iiealth condition. A regimen of treatmetit does no[ include h c  taking of over-the-counter medications such Y aspinn. 
ant ih i ines,  or salves: or kd-rat .  dnitking Iluids. exercise. a d  ocher similar a d v i t k  h a t  can k initiated without a visit to a health cive provider. 

3"Incapacity,y," for pu'poyes of nlL< is &fin4 to mean inability to work. anend s&ool or lmfunn d i m  ~rguubr daily activities due to lhe serious 
hulth condition. trealmcnl therefore. or rccovv therefroni. 



National Postal Mail Handlers Union 

FMLA CERTIFICATION OF HEALTH CARE PROVIDER 

1. 

2 .  

3. 

4. 

5 .  

6 

Employee's Name: 

Patient's Name (if different from employee): 

Relationship to Employee: Child Spouse Parent 

The reverse side of this fonii describes what is meant by a "serious health condition" under the Family and Medical Leave 

Act. Does the patient's condition' qualify under any of the categories described'? If so. please check the applicable catego?. 

(a) __ (b)- (C)--(d)- (el (0 , or None of the above 

Without stating a specific diagnosis. describe the medical facts uhich support >our certification. including a brief statement 

as to liou the nicdical facts mect the criteria of oiic of thcsc categories 

(a) State the approsiiiiate date the condition coiiinienccd. and the probable duration of the conditioii: 

(b) Probable duration of the prcscnt illcapacity (if diffcrcnt). 

(c) If the condition is a chronic condition (condition d) or pregnanc!. statc \\ hcther the patient IS present& incapacitated' 

and the Iihel> duratioii and frequent? of episodes of incapacit) 

( a )  If additional treatments \\ 1 1 1  bc rcquircd for the condition. please describe the nature of such additional treatments or 

continuing regimen of treatment undcr 1 our supen isioii (e g . prescription drugs. phqsical therapy requiring special 

equipment). the probable number of such treatments, the Icngth of the emploqee's required absence for the treatnicnts, 

and the actual or cstiiiiatcd dates of the treatmcnts if I\no\\ii 

'Here and elsewhere on this form, the infonnation sought relates only to the condition for which the employee IS takmg FMLA 
leave. 

'"Iiicapncity," for purposes of FMLA. is defined to iiiean inability to work, attend school or perforni ollier regular daily activities due to the serious 
health condition. trmtiiieiit therefore. or recovery therefrom 



A "Serious Health Condition" means I n  illncss, injury, impilirmcnt, or 1)hysical o r  mental condition that involves one 
of the following: 

a. Hospital Care 

Inpatient care (i.e. an overnight stay) in a hospital. hospice. or residential medical care facility, including any 
period of incapacity or subsequent treatment' in connection with or consequent to such inpatient care. 

b. Absence Plus Treatment 

A period of incapacity of inore than three consecutive calendar days (including any subsequent treatment or 
period of incapacity relating to the same condition), tlut also involves: 

(1)Treamrenf two or more rimes by a health care provider, by a nurse or physician's assistant under direct 
supervision of a health care provider, or by a provider of liealth care services (e.g., physical therapist) 
under orden of, or on referral by, a health care provider, or 

( 2 )  Trearnrent by a health care provider on at least one occasion which results in a regimen of continuing 
trearnren$ under the supervision of the health care provider. 

c. Pregnancy 

Any period of incapacity due to pregnonqv or for prenatni cnre. 

d. Clironic Conditions Requiring Tl-eiltmcnts 

A chronic condition which: 

(1) Requires periodic wirs for treatment by a health care provider. or by a nurse of physician's assistant 
under direct supervision of a health care provider: 

(2) Continues over an exrendetiperrod of tinre (including recurring episodes of a single underlying 
condition): and 

(3) May cause episodrc rather than a continuing pcriod of incapacit?.' (e.g.. asthma, diabetes, epilepsy). 
I 

e. PermmentiLon:-term Conditions Requiring Sul)ervision 

A period of incapacity wliich is pernrnnent or long term due to a condition for which treatment may not be 
effective. The einployee or family ineinber must be under the continuing supervision o/: bur need not be 
receiving active frearnrent bv. a heolth care provider. Esamples include Alzheimer's. a severe stroke, or the 
terminal stages of a disease. 

f. Multiple Treatments (Non-Chronic Conditions) 

Any period of absence to receive nruitiple frenfnrenrs (including any period of recovery therefrom) by a health 
care provider or by a provider of health care services under orders of. or on referral by, a health care provider, 
either for restorative sirrgen, afier an accident or other injury, or for a condition that would likely resulf in a 
period oJincapacity of iiiore than three consecutive calendar da-vs in the absence of medical infervention or 
treatment, such as cancer (chemotherapy. radiation, etc.) severe arthritis (physical therapy), kidney disease 
(dialysis). 

l?'reurmenr includes c.xunirntions to determine if 3 wious health condition existi and cwluations of the condition Trutment docs not include 
rouhe physical eminiatmm eye *samiivutions. or dental r.wiiiinatioiu. 

'A regijnen o/conrrnrring freafrttenf includcx for emniple, o mum of prescription indication (c.5. an antibiotic) or therapy requiring special 
equipment to resolve or allevinte the hedth condition. A regiinen oftreatmait does not include the taking of over-the-counter medications such Y aspirin, 
antihmincs, or salves: or bed-rmt. drinking tluiQ. exercise. and other similar a4vitim that LW k initiated without a visit 10 3 hulth care provider. 

3"In~paci1y," for pu'pu~cs of FML4. is &find to mean inability to wv& anad school or perform 0 t h  regular daily activities due to the serious 
health condition, tre;ummt therefon. or recovery Uwrefroni. 



7 (a) If medical I c a e  is required for the eiiiplo: eels absciice from I\ or!, bccausc of the cmplo! ec's onii condition (including 

absenccs due to prcgiianc! or a chronic condition). is the ciiiplo\cc unable to pcrforiii \\or!, of an? kind 

(b) If able to perforni some lvork. is thc eiiiplo>ee unable to perform an? one or iiiorc of the essential functions of the 

eiiiplo>ce's job (the eiiiplojec or thc eiiiplo>cr should supplj )ou \\ i l h  inl'oriiiatioii about the essential job functions) - 

If yes, please list the essential functions the emplo:ec IS unable to perforni 

(c) If neither (a) nor (b) applies. is i t  neccssarq for the emplo\ce to be absent lioiii \ \oA for treatment 

(d) Will i t  be necessap for the ciiiplo?ce to take time olT\\orl\ iiitcriiiittcntl! or \ iork oii a less than full schedule due to the 

serious hcalth condition. including trcatiiiciit" Ycs No - 
If yes gibe the probable duratioii and ncccssarq schedule 

8 (a) If l e a e  IS rcqiiircd to care for ;1 famil> nicmber of the eiiiplo!ce \\it11 a scrious health condition, does the patient require 

assistance for basic medical or pcrsoiial iiccds or safct?. or for trailsportation 

(b) If no. \\auld the cniplo!cc's prcsciicc is pro\ idc ps?chological comfort be bcncliciai to the patient i b i t h  a serious health 

condition \ \ho is receii iiig inpalicnt or honie carc E\plaiii thc c\tciit to \\hicli the eiiiplo!ee is iiceded to care for the 

patient or assist i n  the paticiit's rcco\cF 

(c) If tlic patient \ \ i l l  iicetl care oiil! tntcriiiittciith or oil a part-time basis. please indicate the probable duration of this need 

(T\.pe or print name of Health Care Proiider) 

(Signature of Health Care Provider) 

(Address) 

(Date) 

2 

(T>.pe of Practice) 

(Telephone number) 

NPMHWFMLA Form 4 



FMLA NOTIFICATION OF REQUEST FOR INTERMITTENT 
LEAVE OR FOR A REDUCED WORK SCHEDULE 

If the need is for a seriously ill family member or for the employee's own serious health condition, attach 
FMLA Certification of Health Care Provider, NPMHU/FMLA Form 4. If the need is for the birth, 
placement or care of a child, attach FMLA Notification of Leave Requested for Birth, Placement, or Care 
of a Child, NPMHUhFMLA Foim I 

1. Employee's name: 

2. Patient's name (if different than employee): 

3. Required reduced or intermittent schedule, including duration: 

4. Reason for Request: 

The empliyre musf rrrbmif R eomplered Form P.7 3971. 

(Dore) 

NPMHURMLA Form5 1 
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